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Memorandum
TO:	The Honorable County Council
	Jack Louws, County Executive
FROM:	Cliff Strong, Senior Planner
THROUGH:	Mark Personius, Asst. Director
DATE:	October 3, 2017
SUBJECT: 	2017 Critical Areas Ordinance (CAO) Update
	Introduction of Ordinance on October 10, 2017
Over the last year, Council has been reviewing and editing the Planning Commission recommended draft of the COA. On October 10th the 2017 Critical Areas Ordinance Update ordinance will be introduced. A public hearing is scheduled for October 24th. 
The final public hearing packet contains the following:
· The draft ordinance (including the Findings of Fact) adopting the Critical Areas Ordinance and Shoreline Management Program amendments
· Exhibit A – The draft Critical Areas Ordinance code as amended by the County Council 
· Exhibit B – Whatcom County Critical Areas Ordinance Best Available Science Review and Recommendations for Code Update, 2005 (available online)
· Exhibit C – Whatcom County Critical Areas Ordinance 2017 Update – Best Available Science Review: Addendum to the 2005 BAS Report
(Note: All of these documents are available for review at http://www.whatcomcounty.us/2417/County-Council-Review.)
Shoreline Management Program Amendment
As Council is aware, the courts found that critical areas ordinances do not (automatically) apply in the shoreline areas. Some jurisdictions solved this by having a separate set of similar CAO regulations in their Shoreline Management Program. However, many, including Whatcom County, chose to adopt their standard Critical Areas Ordinance by reference in their Shoreline Management Program, thus making those rules apply. For this reason, in the final adoption staff is asking Council to do a minor amendment to the Shoreline Management Program WCC 23.10.060(A) to reference this latest version of the Critical Areas Ordinance. 

A Synopsis of Proposed Substantive Changes
Below are listed a brief list of the more substantive changes proposed. A more complete list can be found in Exhibit C.
Proposed changes from the Planning Commission include:
· 16.16.240(A)(2) & (C)(2) Technical Administrator and Hearing Examiner Authority – Amending to give the Technical Administrator decision-making authority over all Reasonable Use Exceptions for single family residential uses, including those in geohazard area, so as to minimize cost to the typical homeowner.
· 16.16.260 General Mitigation Requirements – Amending to make it clearer that, even though mitigation sequencing has always been a requirement, that alternatives and cumulative impacts be analyzed.
· 16.16.264 In-Lieu Fees – Adding a new section authorizing a mitigation in-lieu fee program.
· [bookmark: 16.16.310]16.16.310 Designation, Mapping, and Classification – Better describing and classifying geohazardous areas
· [bookmark: 16.16.710]Article 4 Frequently Flooded Areas & 16.16.710 HCA Designation, Mapping, and Classification – Integrating the requirements of the FEMA Biological Opinion into the Frequently Flooded Areas and Habitat Conservation Area requirements
· Article 6 Wetlands – Updating the wetlands classification system to meet the Department of Ecology’s newer rating system 
· 16.16.610(C) Wetlands Designation, Mapping, and Classification – Reducing the minimum size of a regulated Class IV wetland from 4,356 to 1,000 square feet. 
· 16.16.620 Wetlands – General Standards & 16.16.720 HCA General Standards – Adding new standards for trails in wetland and habitat conservation area buffers
· 16.16.640 Wetland Buffer Standards
· Adding language from the new Ecology guidance (land use intensity table) regarding what type of measures will reduce use intensity
· In Table 2, amending the wetland replacement ratio table based on the new Department of Ecology classification system
· 16.16.710(C)(1) HCA Designation, Mapping, and Classification and 16.16.900 Definitions – Better  clarifying the difference between regulated streams and non-regulated ditches
· 16.16.720 HCAs  – General Standards
· Deleting the ability to install private launch ramps in HCAs
· Requiring that an analysis be done prior to the removal of beaver and their dams
· [bookmark: 16.16.740]16.16.740 Habitat Conservation Area Buffers – Standards
· Adding a mitigation ratio for HCA buffer impacts
· Requiring HCA buffer enhancement where buffer has been reduced
· 16.16.900 (Definitions)
· Adding a definitions of “Bankfull width, “Covered assembly,” "Essential facilities,” “Hazardous facilities,” “Cumulative Impact,” “Designated Species, Federal,” “Designated Species, State,” “Feasible,” “Habitats of local importance,” “Maximum Credible Event,” “May,” “Overnight accommodations,” “Seiche,” "Special occupancies," "Species of local importance," “Stormwater Manual,” "Waters of the state"
· Amending the definitions of “Clearing,” “Fish and wildlife habitat conservation areas,” “Geologically hazardous areas,” “Qualified professional” or “qualified consultant,” “Reestablishment,” “Rehabilitation,” “Restoration,” 
· Deleting the definition of “Critical/Essential facilities,” “Prior Converted Croplands,”
Proposed changes the Council has made include:
· 16.16.100 Purpose and Intent – Adding additional language to further clarify the CAO’s intent and authority. 
· Article 2 – Numerous changes regarding process, including:
· Simplifying text to clarify how critical areas review is conducted
· Requiring that detailed written findings be made so that applicants and the public can understand why decisions were made the way they were
· 16.16.205 Authorizations Required – Amending the language to better clarify that critical areas cannot be altered without having proper authorization.
· 16.16.230 Exempt Activities – Clarifying that even if exempt from this Title one cannot violate the requirements of it.
· [bookmark: 16.16.270]16.16.270 Reasonable Use Exceptions – Allowing a maximum impact area of 4,000 s.f. for reasonable use exceptions (previously 2,500 s.f.), and to not include utilities and non-native landscaping in that calculation
· 16.16.275 Nonconforming Uses/Buildings – Increasing the time for completing reconstruction of nonconforming structures from 18 months to 5 years
· [bookmark: 16.16.285]16.16.285 Penalties and Enforcement – Changing the time for property owners to respond to code violations from 30 calendar days to 30 business days
· [bookmark: 16.16.350]16.16.350 Volcanic Hazard Areas – Standards – Reducing the requirements for lahar hazard zones to just preparing an emergency evacuation plan
· 16.16.620 Wetlands – General Standards & 16.16.720 Habitat Conservation Areas – General Standards – Adding a provision to allow phosphorus reducing BMP structures approved and installed through the Homeowners’ Improvement Program within the Lake Whatcom watershed to treat runoff from existing development to be permitted within the outer 50% percent of wetland buffers 
· 16.16.640 Wetland Buffer Reduction – In Table 1, merging Category IV wetland buffer requirements into one standard, since regardless of the habitat score the Department of Ecology recommended buffer widths are the same
· 16.16.670 Review and reporting requirements & 16.16.690 Compensatory Wetland Mitigation Plan – Revising the wetland review and reporting requirements to allow various components to be submitted separately, if the Technical Administrator believes it will lead to a more efficient review
· 16.16.710 Habitat Conservation Areas – Designation, Mapping, and Classification 
· Converting to the stream classification system to use the more common Department of Natural Resources classification system
· Adding state-listed species and habitats as a Habitat Conservation Area category (had previously listed each of the various habitats individually)
· Removing the previous list of identified Species and Habitats of Local Importance as there was no evidence to support them being identified as such
· 16.16.720 Habitat Conservation Areas – General Standards & 16.16.750 Habitat Conservation Areas – Review and Reporting Requirements – Amending the submittal requirements for bald eagle permits on Eliza Island, since the state and federal designations and requirements have changed
· 16.16.760 Habitat Conservation Areas – Mitigation Standards – Changing the monitoring requirement for HCA’s from a case-by-case basis to a period of 5 years
· 16.16.814 Exemptions – Adding exemptions to the Conservation Program on Agriculture Lands (CPAL) program for landowners who do not exceed a ratio of 1 animal unit per 3 grazable acres and avoid a direct discharge of sediment or fecal matter to surface waters, and for participants in youth agriculture education programs
· 16.16.830 Conservation Farm Plans – General Standards – Allowing plans prepared for compliance with state or federal regulations (e.g., nutrient management plans), or to obtain an accredited private third-party certification (e.g., GLOBALG.A.P.), or similar plans to be used as part of or in lieu of a Conservation Farm Plan if the Technical Administrator determines they adequately address the requirements of this Title
· 16.16.840 Conservation Farm Plan Requirements – Adding “fertilizers other than manure” to the list of issues that must be addressed in a Conservation Farm Plan
· 16.16.870 Limited Public Disclosure – Requiring PDS to make available a list of which farms have approved conservation farm plans and the date of their approval
· 16.16.900 (Definitions)
· Adding definitions of “Critical Saltwater Habitat,” “Grazable acres,” “May,” “Reasonable Use Exception,” “Survey,” and “Swale”
· Deleting the definition of “actively farmed” as it is not used in the code
· Amending the definition of “Fish and wildlife habitat conservation areas” to more closely match the state’s definition
· Amending the definition of “Ongoing agriculture” to no longer state that one loses this classification after 5 years of not farming
· Amending the definition of “Reasonable Use” to match the state’s definition
· Amending the definition of “Streams”
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