WHATCOM COUNTY HEARING EXAMINER

RE:

Zoning Conditional Use Permit
Application for

)
)
)
)
)

Azcal, LLC.

CUP2017-0006
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND DECISION

SUMMARY OF APPLICATION AND DECISION
Application:

· The Applicant is requesting a Zoning Conditional Use Permit to expand
an existing surface mine to a maximum size of less than 3 acres,
allowing sale and export of sand and gravel to private parties, as well
as continued use in forest road construction. In addition, the Applicant
is required to obtain a forestry conversion permit from Washington
State Department of Natural Resources.

Decision:

The requested Zoning Conditional Use Permit is approved, subject to
conditions.
FINDINGS OF FACT
INTRODUCTION

The following Findings of Fact and Conclusions of Law are based upon consideration
of the exhibits admitted and evidence presented at the public hearing.

I.
Applicant:

Azcal, LLC

Site Location/Address:

6400 block of South Pass Road
Maple Falls, Washington

Assessor's Parcel Number(s):

400510 408498

Zoning:

Rural [R5A]
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Comprehensive Plan: Rural
Subarea: Foothills
Total Acreage: 20.23 acres
Fire Protection: Whatcom County Fire District No. 14, Station No. 92
Law Enforcement: Whatcom County Sheriff's Office
Adjacent Land Uses:

North:
East:
-South:
West:

Forestry and Single-family
Forestry and Single-family
Forestry and Single-family
Forestry and Single-family

Authorizing Codes, Policies, Plans, and Programs
Whatcom County Comprehensive Plan
Whatcom County Code, Title 20, Official Whatcom County Zoning Ordinance
Whatcom County Code, Title 14, Use of Natural Resources
State Environmental Policy Act (SEPA); Washington Administrative Code Chapter 197-11,
Whatcom County Environmental Policy Administration Chapter 16.08
Whatcom County Code Chapter 16.16, Critical Areas
Washington Administrative Code [WAC] 173-60, Maximum Environmental Noise Levels
Washington Administrative Code [WAC] 78-44, Surface Mining
Legal Notices:

Notice of Application, December 21, 2017
Published Notice of Public Hearing, April 12, 2018
Posted Notice of Public Hearing, April 12, 2018
Mailed Notice of Public Hearing, March 28, 2018

Hearing Date:

May 16, 2018

Parties of Record
Azcal, LLC
4335 West Buckskin Trail
Phoenix, AZ 85083
Sam Petska
Nielsen Brothers
PO Box 2789
Bellingham, WA 98227
Andy Wiser, Planner
Planning and Development Services
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Exhibits
1

Land Use Application with attachments
1-1
Proposed Land Disturbance
1-2
Fee Responsibility
1-3
Agent Authorization
1-4
Additional Info: Site Plan & Survey Info
1-5
Conditional Use Application Intake Checklist
LOP Application
1-6
1-7
Preliminary Traffic & Concurrency Information
1-8
Preliminary Stormwater Proposal
1-9
Revocable Encroachment Permit Application
1-10 Water Well Report, 10/10/89; 01/25/94; 1/20/97
1-11 Quit Claim Deed with Certificate of Exemption, August 14, 2008
1-12 Customer Receipt, March 10, 2017
1-13 Determination of Completeness, April 11, 2017
1-14 Current Planning Hearing Examiner Checklist, March 15, and Revised April 13, 2018
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Staff Report, April 13, 2018

3

SEPA 2017-0032 Environmental Checklist
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Agency Comments
*
Fire Marshal, January 26, 2018
*
Wetlands & Habitat Conservation Areas, January 8, 2018
*
Engineering Technician, January 11, 2018
*
DNR email comment for SEPA, Dec 27, 2017
*
DNR comments (p1-4), January 22, 2018 re: South Pass Pit Proposal
*
Lummi Nation Tribal Historic Preservation Office comments, January 2, 2018
*
DOE SEPA comments, January 4, 2018
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Public Comment from concerned Heady Road Neighbor, January 4, 2018

6

Vicinity Map with attached Forest Practice Activity Map, dated Feb 28, 2017

7

Mailing Label Addresses, with attached Assessor & Treasurer Property Search Results

8

Site Plans

9

Certificate of Mailing Notice of Application, December 22, 2017

10

PDS Comment Form Notice of Application Letter, December 21, 2017

11

Bellingham Herald Tear Sheet: Legal Notice of Application, December 21, 2017

12

Certificate of Mailing Notice of Public Hearing, March 28, 2018

13

Certificate of Posting: Notice of Public Hearing, April12, 2018
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14

Bellingham Herald Affidavit Legal Notice of Public Hearing, April 12, 2018

15

SEPA Determination of Non-significance, issued April 25, 2018, with attached DNS
Distribution List for SEP2017 -0032

16

Email from Nielsen Brothers to Andrew Wiser re: Gabbato Pit Reclamation Bond Estimate

II.
The Applicant seeks approval of a Zoning Conditional Use Permit for the surface
mine operation that would expand an existing gravel borrow site, historically used for
personal use, including commercial sales. The proposal is to stockpile gravel products
onsite to be loaded by local contractors for off-site use in support of construction activities
and forest practices. No crushing, washing or sorting of aggregate is being proposed. And
the resulting extraction operation will total less than 3 acres in size with a maximum depth of
45-feet. The result of reclamation will be moderate depression that blends with natural
surrounding topography.
The Surface Mining Administrator for the Land Use Division of Whatcom County
Planning and Development Services recommended approval of the requested Zoning
Conditional Use Permit, subject to conditions. The Findings of Fact and Conclusions of Law
of the Division are set forth in a Staff Report, Exhibit No.2, dated April 13, 2018, in the
Hearing Examiner's file. The Hearing Examiner finds that the factual findings set forth in the
Staff Report, a copy of which is attached hereto, are supported by the record as a whole
and are incorporated as Findings of Fact herein by this reference.

The Applicant's Representative, Sam Petska, indicated there were no factual
inaccuracies in the Staff Report. The Applicant indicated no objection to any of the
Conditions of Approval requested by Staff. There was no public comment on this proposal
at the public hearing.

Ill.
Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as
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such. Based on the foregoing Findings of Fact, now are entered the following

CONCLUSIONS OF LAW
I.
The proposed Application for the expansion of an existing surface mine to a
maximum size of less than 3 acres, including access and interior roads, support facilities
and staging areas in the Rural zone, can be approved if it is consistent with the Zoning
Conditional Use Criteria of WCC 20.36.159 -Rural Use-Surface Mining (1 through 11) and
Zoning Conditional Use Criteria of WCC 20.84.200 & 220 (1 through 8). Subject to the
Conditions of Approval attached to the granting of this Permit Decision, the proposal is
consistent with the Conditional Use Criteria, as found by the Technical Review Committee in
the attached Staff Report. A Zoning Conditional Use Permit should be granted, subject to
the Conditions of Approval recommended by the Technical Review Committee.

II.
Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.
Based on the foregoing Findings of Fact and Conclusions of Law, now is entered the
following

DECISION
A Zoning Conditional Use Permit is hereby granted to Azcal, LLC to expand an existing
surface mine to a maximum size of less than 3 acres to allow sale and export of sand and
gravel to private parties as well as continued use in forest road construction, located on
Assessor's Parcel No. 400510 408498, addressed as the 6400 Block of South Pass Road,
Maple Falls, Washington, subject to the following conditions:

Planning Division
1. Permit Changes or Modifications: The use and location on the site shall not be
modified or changed in any way without further approval of a Whatcom County Zoning
Code Administrator. The project is approved for a surface mine not exceeding 3 acres
in size including access roads and internal roads, equipment staging areas, laydown
areas, and soil stockpiles. The location of site activities shall comply with the
approved site plans prepared and submitted by the applicant on November 8, 2017.
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2. Maximum Depth of Extraction: The maximum depth of extraction shall not exceed an
elevation of 485 feet AMSL.
3. Business Hours: Hours of operation have been approved as proposed; Monday
through Saturday, 8:00 AM to 6:00 PM.
4. Permit Boundary Setbacks: A minimum setback shall be maintained of 50 feet from
South Pass Road.
5. Maximum Mine Slopes: Reclaimed mine slopes shall not exceed a maximum gradient
of 3 (Horizontal):1 (Vertical). Temporary mine slopes shall adhere to Washington
State Department of Natural Resource standards.
6. Forestry Conversion: The applicant shall obtain a Class IV Conversion permit from the
Washington State Department of Natural Resources for conversion of forest lands to
non-forestry use prior to commencing expansion of the gravel mine.
7. Reclamation Fill Placement- Land Disturbance Permit: In accordance with WCC
20. 73. 702(4 ), pertaining to surface mines located in a Critical Aquifer Recharge
Areas, a Whatcom County-issued land disturbance permit shall be required prior to
the placement of off-site soils intended for use as reclamation backfill. Reclamation fill
practices shall be conducted in accordance with RCW 74.88, and a new land
disturbance application shall be applied for every 5 years until reclamation is
achieved.
8. Topsoil Berms: Soil berms shall be constructed to conserve topsoil for reclamation
and to mitigate for noise and visual impacts. Berms shall be constructed to the
maximum height that can be accommodated within the setback and the amount of
material collected. The berms shall be vegetated with fast rooting grasses within the
nearest favorable growing season. All bare berm soils shall be appropriately mulched
for erosion control until planted grasses are established.
9., Fuel Storage and Vehicle/Equipment Maintenance: Fuel storage is prohibited within
the project area, and equipment refueling shall be performed by specialized
professional mobile services or conducted off-site a minimum of 100 horizontal feet
from the extraction footprint and a minimum of 20 feet above the seasonal high
groundwater table. The property owner shall control unauthorized access each day
with a locked gate, perimeter fencing, and posted signs. No unauthorized access to
the project area is permitted.
10. Future Development Requirements: Any proposed development activity subsequent
to site reclamation to Rural Forestry shall require geotechnical evaluation in order to
determine the suitability, or required engineered mitigation, if any, of site reclamation
fill soils for support of structural foundations and road sections.
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11. Zoning Requirements: The proposal shall comply with any applicable requirements of
the Whatcom County zoning code, particularly WCC 20.73.650, 20. 73.701, and
20.73.702.
12. Surface and Groundwater Protection: The proposal shall comply with any surface and
groundwater protection requirements of the Department of Ecology unless modified
by that Department or as appealed by that Department. Unless already in effect, a
General Permit shall be obtained before beginning work authorized by this permit.
Additional protective ground water measures may be required by Whatcom County on
an as needed basis and shall be reviewed separately.
13. Air Quality Requirements: The proposal shall comply with any air quality requirements
of the Northwest Clean Air Agency, unless modified by them or as appealed by them.
Additional dust suppression requirements may be required on an as needed basis
and shall be reviewed separately.
14. Environmental Noise Levels: The proposal shall comply with the noise standards of
WAC 173-60, of the Washington Administrative Code. The proposal shall not exceed
the maximum environmental noise levels established by Chapter 173-60 WAC.
15. Amendments: The use and location qn the site as approved by this permit shall not be
amended or changed in any way without further approval of Whatcom County
Planning and Development Services.
16. Business Hours: Hours of operation shall be limited to 6:30a.m. and 5:30p.m.,
Monday to Saturday; with the exception of those conditions outlined by WCC
20. 73.701 (2a-2d).
17. CUP Nontransferable: Approval of this use is for the referenced lots/parcels only and
is not transferable to any other person or site without written consent of the Whatcom
County Planning and the Whatcom County Hearing Examiner.
18. CUP Permit Expiration: This permit is good for as long as the business continues to
operate at this site and under the conditions outlined in this permit. If the business
ceases to operate for a period of one-year, the County may revoke CUP approval
unless the Whatcom County Hearing Examiner approves the continued use. If the
use becomes no longer permitted in this zone district, the use may be subject to
Nonconforming Use criteria. Please refer to WCC 20.83.
19. Monitoring Inspection: The mine operator shall assist and facilitate Whatcom County
Planning Staff in performing site inspections. Failure to do so, or attempts to hinder or
obstruct site inspections, may revoke permitted site activities.
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20. Traffic Concurrency: The proposal shall not increase the annual average truck traffic
in or out of the site, without further review by the Whatcom County Public Works
Department, Engineering Division.
21. Right to Forestry: Pursuant to WCC, Title 14, the owners of the property upon which
this conditional use permit approval is granted shall sign a statement of
acknowledgment containing a disclosure that pertains to the use of natural
resources in Whatcom County. This disclosure shall be made on forms provided by
Whatcom County, which shall then be recorded in the Whatcom County Auditor's
office.
22. Wetland/HCA : Wetland and HCA review shall be required of any future land
disturbance permit application.
23. Department of Archeologic and Historic Preservation: The applicant shall contact
the Department of Archeologic and Historic Preservation prior to commencing
ground disturbing activities to determine if additional review is required.
24.1nadvertent Discovery of Archaeological Resources: Should archaeological
resources (e.g. shell midden, faunal remains, stone tools) be observed during
project activities, all work in the immediate vicinity should stop, and the area should
be secured. The Washington State Department of Archaeology and Historic
Preservation (Gretchen Kaehler, Local Government Archaeologist 360-586-3088)
and the Lummi Nation Tribal Historic Preservation Office (Lena Tso, THPO 360-3122257; Tamela Smart, Deputy THPO 360-312-2253) should be contacted
immediately in order to help assess the situation and to determine how to preserve
the resource( s ). Compliance with all applicable laws pertaining to archaeological
resources is required.
25.1nadvertent Discovery of Human Skeletal Remains on Non-Federal and Non-Tribal
Land in the State of Washington (RCWs 68.50.645, 27.44.055, and 68.60.055): "If
ground disturbing activities encounter human skeletal remains during the course of
construction, then all activity will cease that may cause further disturbance to those
remains. The area of the find will be secured and protected from further disturbance.
The finding of human skeletal remains will be reported to the county medical
examiner/coroner and local law enforcement in the most expeditious manner
possible. The remains will not be touched, moved, or further disturbed. The county
medical examiner/coroner will assume jurisdiction over the human skeletal remains
and make a determination of whether those remains are forensic or non-forensic. If
the county medical examiner/coroner determines the remains are non-forensic, then
they will report that finding to the Department of Archaeology and Historic
Preservation (DAHP) who will then take jurisdiction over the remains. The DAHP will
notify any appropriate cemeteries and all affected tribes of the find. The, State
Physical Anthropologist will make a determination of whether the remains are Indian
or Non-Indian and report that finding to any appropriate cemeteries and the affected
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tribes. The DAHP will then handle all consultation with the affected parties as to the
future preservation, excavation, and disposition of the remains."
26. Performance Security: The permit holder shall establish a. Performance Security
equal to 125 percent of the reclamation cost estimate, or $18,750, as necessary for
Whatcom County to complete reclamation activities in the event that permit holder
fails to do so, within 30 days of approval of the conditional use application.
Fire Marshal's Office
27. Gated Access: A gate shall be located a minimum of 40 feet off the right-of-way to allow
emergency apparatus to pull out of traffic and park prior to the gate. The gate shall be
openable by emergency apparatus by either key provided to them via lock box or cutting.

28. Code Compliance: The proposal shall comply with all applicable codes and ordinances
adopted by Whatcom County. Any overlooked hazardous conditions and/or violation of
applicable codes does not imply approval of such condition or violation.
Public Works - Engineering Division
29. All development shall comply with the Whatcom County Development Standards.

30. A paved access apron shall be installed prior to commencing expansion of gravel
extraction operations.
31. A valid Revocable Encroachment Permit shall be obtained prior to any work in the right-ofway.
NOTICE

This Approval is subject to all of the above-stated conditions. Failure to comply with
them may be cause for its revocation. Complaints regarding a violation of the conditions of
this permit should be filed with Whatcom County Planning and Development Services. The
Hearing Examiner may not take any action to revoke this approval without further public
hearing. Violations of this title shall constitute Class I civil infractions pursuant to RCW
7.80.120. The maximum penalty and the default amount for such violations shall be
consistent with Chapter 7.80.RCW.
NOTICE OF APPEAL PROCEDURES FROM FINAL DECISIONS OF
THE WHATCOM COUNTY HEARING EXAMINER
This action of the Hearing Examiner is final. The following review procedure is
available from this decision and may be taken by the Applicant, any Party of Record, or any
County Department.
Appeal to County Council. Within ten business days of the date of the decision a
written notice of appeal may be filed with, and all required filing fees paid to, the
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Whatcom County Council, Courthouse-1st Floor, 311 Grand Avenue, Bellingham,
WA 98225. The Appeal Notice must state either:
1)
2)

The specific error of law which is alleged, or
How the Decision is clearly erroneous on the entire record.

More detailed information about appeal procedures is contained in the Official Zoning
Ordinance at Section 20.92.600-.830. A copy of this document is available for review at the
County Council Office. After an Appeal has been filed and the Council Office has received
the hearing record and transcript of the public hearing, the Parties will be notified of the time
and date to file written arguments.
DATED this 18th day of May 2018;

Michael Bobbink, Hearing Examiner
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WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TrY 800-833-6384
360-778-5901 Fax

--~-----~
\\......-·-··-··---·~--··-·---'f( ~ .j~---~------

WHATCOM COUNTY PLANNING AND DEVELOPMENT SERVICES
STAFF REPORT AND RECOMMENDATION
Date: April 13, 2018
Hearing Date: May 16, 2018
The application of Azcal, LLC for
Conditional Use Approval

Summary:

CU P20 17-00006
FINDINGS, CONCLUSIONS, AND
RECOMMENDATIONS

I. SUMMARY OF APPLICATION AND DETERMINATIONS
The applicant proposes to expand an existing surface mine originally .
developed to support forest practice activities. The expanded surface mine
will have a maximum size of less than 3 acres, including access and
interior roads, support facilities and staging areas, and would therefore be
subject to conditional use requirements of the rural zone rather than those
of the WA DNR or Whatcom County Mineral Resources Lands Special
District. Permitting of the surface mine would allow sale and export of sand
and gravel to private parties as well as continued use in forest road
construction. In addition, the applicant shall be required to obtain a forestry
conversion permit from the WA DNR.

Determination:

The Technical Review Committee recommends that the Whatcom County
Hearing Examiner approve the Applicant's request, subject to the
requested conditions located in Section XII of this report.

II. PRELIMINARY INFORMATION
A. BACKGROUND INFORMATION
Azcal, LLC
Applicant:
4335 West Buckskin Trail
Phoenix, AZ 85083
Applicant Agent:

Rob Nielsen, Nielsen Brothers, Inc.
P.O. Box 2789
Bellingham, WA 98227

Site Location/Address:

6400 Block of South Pass Road
Maple Falls, WA 98266

Legal Description (Abbr.):

THAT PTN OF NE 1/4 OAF-THAT PTN OF E 1/2 NW NENE NE ALL LY NLY OF CO RD 339-EXC THEREFROM W
75 FT OF S 90 FT OF E 541.58 FT OF ABOVE DESC TR

Assessor's Parcel Number(s):

APN No.: 400510408498

South Pass Gravel Mine - Azcal, LLC
CUP2017-00006
Staff Report
Zoning:

Residential - 5 Acres (R5A)

Comprehensive Plan:

Rural (R)

Subarea:

Foothills

Total Acreage:

20.23 acres

Roads:

South Pass Road (Southeast-Northwest)

Water Supply:

No water used proposed or required for use

Sewage Disposal:

No sewage disposal proposed or required for use

Fire Protection:

Whatcom County Fire District No. 14, Station No. 92 (most
proximal)

Law Enforcement:

Whatcom County Sheriff's Office

Public Schools:

Mt. Baker School District #507

Topography:

Topography at the surrounding and subject parcel is
generally level, with the exception of a 35-foot tall,
southwest by northeast trending, relict river terrace that
bisects the subject parcel. The gravel aggregate extraction
site is positioned on the top of and west of the terrace.

Vegetation:

Historically the subject parcel has been utilized for
commercial forestry. Recent forest harvest activities
removed the majority of established vegetation, although replanting has occurred and 5- to 10-foot tall Douglas Fir
trees now cover much of the property, along with typically
forest understory consisting of ferns, Red Huckleberry,
Salal, Snowberry and other shrubs.

Adjacent Land Uses:

North:
East:
South:
West:

Application Date
NOAR Date
Hearing Date

March 9, 2017
April 11, 2017
May 16, 2018

Forestry and
Forestry and
Forestry and
Forestry and

Single-family
Single-family
Single-family
Single-family

Ill. AUTHORIZING CODES, POLICIES, PLANS, AND PROGRAMS:
1. Whatcom County Comprehensive Plan
2. State Environmental Policy Act (SEPA). Washington Administrative Code Chapter
197-11, Whatcom County Environmental Policy Administration Chapter 16.08
3. Whatcom County Code Chapter 16.16, Critical Areas
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South Pass Gravel Mine- Azcal, LLC
CUP2017-00006
St~ff Report
4. Whatcom County Code Title 20, Official Whatcom County Zoning Ordinance
5. Washington Administrative Code (WAC) 173-60, Maximum Environmental Noise
Levels
6. Washington Administrative Code (WAC) 78-44, Surface Mining
IV. APPLICATION PROPOSAL
On March 9, 2017, the applicant (Azcal, LLC) requested conditional use approval for a surface
mine operation that would expand an existing gravel borrow site at the subject parcel that has
historically been used for personal use to include commercial sales. The applicant is proposing to
stockpile gravel products onsite to be loaded by local contractors for off-site use in support of
construction activities and forest practices. No crushing, washing or sorting of aggregate is being
proposed.
The resulting extraction operation will total less than 3 acres in size with a maximum depth of 45
feet (finish floor elevation of 485 feet above mean sea level). Reclamation of the site will consist
of laying back the mine slopes to achieve a maximum slope gradient of 3 horizontal to 1 vertical.
The result will be moderate depression that blends with natural surrounding topography.
V. SITE DESCRIPTION
The subject parcel is undeveloped with the exception of a forest practice access road used
historically for commercial forestry and the small gravel borrow site. A locked gate prevents public
access to the property from South Pass Road, which runs along the entire southern border of the
subject parcel. The property is surrounded by rural uses, which include forestry and single-family
residence on parcels greater than 5 acres. The nearest single-family residence is located
approximately 850 feet to the southeast.

The subject parcel does not have a County-assigned address but is located at the 6400 block of
South Pass Road, Maple Falls, Washington, 98266. Kendall and Sumas are the closest
population centers and are located approximately 4 and 6.5 miles to the south and northwest,
respectively. As identified by the Public Land Survey System the parcel is situated within the
North half of the Northeast Quarter of Section 10, Township 40 North, Range 5 East of W.M.,
Whatcom County, WA.
VI. PUBLIC NOTICE AND COMMENT
Requirements for public notice are contained in Chapter 2.33 WCC.

Determination of Completeness: The applicant submitted the conditional use permit on March 9,
2017. The application was determined to be complete on April 11, 2018. The determination of
completeness was accompanied with a Notice of Additional Requirements. The response was
received November 8, 2017, at which point staff resumed processing the permit request.
Notice of Application: On December 21, 2017, the Notice of Application issued in the Bellingham
Herald pursuant to WCC 2.33.060. Notices were also mailed to all property owners whose
boundaries lie within 1,000 feet of the subject property.
Public Comments:
During the public comment period for the Notice of Application, the County received a single
public comment. A summary and a response to the comments follow:

•

Truck traffic utilizing Heady Road can be loud and distracting.
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South Pass Gravel Mine - Azcal, LLC
CUP2017-00006
Staff Report
According to the applicant truck traffic to and from the site does not typically utilize Heady
Road, but rather South Pass Road. There may be rare occurrences when Heady Road
presents a shorter haul route, but the vast majority of aggregate delivery would presumably
utilize South Pass Road. Whatcom County Public Works-Engineering has reviewed the
application, including the applicant-submitted Preliminary Traffic Concurrency application,
and has determined that the project is exempt from concurrency related improvements
based on the addition of less than 10 Average Daily peak trips.
Finding: Based on staff review it does not appear that excessive impacts from the proposed land
use will be realized single-family residences located on Heady Road.

VII. STATE ENVIRONMENTAL POLICY ACT (SEPAl
The State Environmental Policy Act (SEPA) requires applicants to disclose potential impacts to
the environment unless the proposal is categorically exempt from SEPA threshold review. The
project was determined to be subject to SEPA, and applicant submitted a project-specific SEPA
Checklist as part of the projects application documents. The SEPA case number is SEP201700032. The following describes the SEPA review process and the justification to issue a
Determination of Non-significance.
-

The Whatcom County SEPA Official reviewed the materials for the proposal.
No mitigating conditions beyond those incorporated in adherence to local and state
regulations were deemed necessary.
A Determination of Non-significance was issued on April 25, 2018, and published in the
Bellingham Herald.
No public comments were received during the 14-day comment period.
Agency comments received are recommended as conditions of approval and are
included in Section XII, below.

Finding: As conditioned the proposal will be consistent with a Determination of Non-Significance
under the State Environmental Protection Act.

VIII. FINDINGS OF FACT AND CONSISTENCEYWITH REGULATIONS
A. WCC Chapter 12.08- Roads and Bridges
WCC Chapter 12.08 adopts and gives authorization for development standards for development
within Whatcom County. Whatcom County shall establish uniform, comprehensive and distinct
requirements which shall be applied to all developments. These requirements shall be
established as "Whatcom County development standards" and shall exist to provide clear
development guidelines for all construction activity within the county. These standards shall
establish administrative and technical requirements for the implementation of land use
regulations and shall provide the basis by which developments are evaluated to ensure
compliance with county regulations.
The Whatcom County Public Works, Division of Engineering, reviewed the proposal and
submitted their comments to staff in a memo dated January 11, 2018. Their comments are as
follows:
Public Works Engineering Services (PWES) has reviewed the application regarding CUP201700006 for conformance with WCC 20.84.200 and Whatcom County Development Standards
(WCDS). PWES recommends approval based on the following findings, comments, and
conditions that are derived from the documents that have been submitted for review. Any changes
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South Pass Gravel Mine - Azcal, LLC
CUP2017-00006
Staff Report
to the proposed CUP (lot configuration, easements, roads, etc.) may modify these findings and/or
conditions of recommendation.
PWES finds the following:
The applicant is requesting a Use Permit approval for the expansion of an
existing private gravel pit for occasional commercial use. Applicant will have no
employees on site.
The zoning is Rural which allows this type of use.
There is an existing access onto South Pass Road from the site, with adequate
sight distance.
The project will not generate enough ADT to create concurrency related
mitigation. The project will create less than 10 PM peak trips; therefore, it is
exempt from concurrency related improvements.
CONDITIONS:
• A paved access apron is required.
• A valid Revocable Encroachment Permit shall be obtained prior to
any work in the right-of-way.
• All work will comply with Whatcom County Code and Whatcom
County Development Standards.
All appropriate permits must be obtained before any work begins. Obtaining a
county permit does not replace or over-ride other state and federal statutes or
regulations that may apply to this project.
Based on the above findings and conditions, PWES recommends approval of
CUP2017 -00006.
If you have any questions or concerns, please call me at 360-778-6304. Thank
you.
Finding: The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of WCC Chapter 12. 08.

B. WCC Title 15 - Fire Code
WCC Title 15 adopts and amends the applicable building, mechanical, plumbing, and fire codes.
The Building Official is authorized to promulgate such rules, policies and/or procedures as
deemed necessary for the efficient operation of the permit process as administered by the
department of building safety, designated in IBC Section 103.1, and hereby referred to as the
building services division of the Whatcom County planning and development services department.

The Whatcom County Fire Marshal's Office submitted a memo dated January 26, 2018 with the
following comments:
·
I have reviewed the application material for the purposed conditional use permit
for South Pass Gravel.
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CUP2017-00006
Staff Report
Whatcom County Fire Marshal's Office has the following condition.
Gate shall be located off the county road to allow emergency apparatus to pull
out of traffic and park prior to the gate. Gate shall be openable by emergency
apparatus by either key provided to them via lock box or cutting.
The proposal shall comply with all applicable codes and ordinances adopted by
Whatcom County. Any overlooked hazardous condition and/or violation of
applicable code does not imply approval of such condition or violation.
Finding: The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of wee Title 15 for Fire Protection.
C. WCC Title 15 ·Building Code -Plans Examiner
, WCC Title 15 adopts and amends the applicable building and fire codes. The Building Official is
authorized to promulgate such rules, policies and/or procedures as deemed necessary for the
efficient operation of the permit process as administered by the department of building safety,
designated in IBC Section 103.1, and hereby referred to as the building services division of the
Whatcom County Planning and Development Services department.

Finding: No buildings or other structures subject to the requirements of wee Title 15 are being
proposed by the applicant
D. WCC Title 16- Critical Areas
WCC Chapter 16.16 of the Whatcom County Code contains standards, guidelines, criteria and
requirements intended to identify, analyze, preserve and mitigate potential impacts to the County's
critical areas and to enhance and restore degraded resources such as wetlands, riparian stream
corridors or habitat, where possible.

i. WCC 16.16 - Articles 6 & 7, Wetlands and Habitat Conservation Areas
Whatcom County Planning and Development Services, Natural Resources, reviewed the
proposal and submitted their comments to staff in a memo dated January 8, 2018. Their
comments are as follows:
The above case has been routed to critical areas for review of conformance with
WCC 16.16.100 - Purpose and Intent, WCC 16.16.200- Administrative
Provisions, WCC 16.16.600 -Wetlands, and WCC 16.16. 700 - Habitat
Conservation Areas.
According to submitted materials, the applicant is proposing to expand an
existing, unpermitted gravel mine on APN 400510408498. No wetlands or
Habitat Conservation Areas are currently mapped on the parcel of application.
A site inspection to determine if regulated critical areas would be impacted as a
result of this proposal occurred on January 8, 2018. No critical areas were
observed in the existing road or gravel pit expansion area.
As a result, it has been determined that as proposed, critical areas impacts will
not occur as a result of this project, and this project is approved pending
conformance with the following conditions:
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1. ANY change in site plan shall require further wetland/HCA review prior to final
approval of this CUP application

2. The Land Disturbance and SEPA applications shall be routed to
Wetland/HCA staff for consistency review.

Finding: No additional review is necessary by Whatcom County Critical Areas Staff, subject to the
conditions referenced above, as no regulated Wetlands or Habitat Conservations Area were
observed on the site.

ii.
WCC 16.16- Articles 5, WCC 20.73.702- Critical Aquifer Recharge Areas
Whatcom County Planning and Development Services, Natural Resources, reviewed the
proposal. Their comments are as follows:
The proposed surface mine is located in a Critical Aquifer Recharge Area of
Moderate Susceptibility. The regional groundwater table in the vicinity of the
proposed surface mine, as determined from proximal Department of Ecology Well
Logs and surface water bodies located southeast of the mine footprint, is located
at an approximate elevation of 470 to 475 feet above mean sea level. As a result
the proposed mine floor elevation of 485 feet above mean sea level will result in a
10 to 15 foot separation between mining activities and groundwater. Furthermore,
the operation shall be conditioned to adhere to all requirements detailed by wee
20.73.702, Surface mining in critical aquifer recharge areas, as well as to obtain a
land disturbance permit for the placement of reclamation fill soils and establish a
security bond to guarantee completion of site reclamation activities. Supplemental
groundwater protections will be provided as the operation will be required to obtain
and adhere to the conditions of a Washington State Department of Ecology Sand
and Gravel General Permit, and may be substituted for conditions 5-8 of WCC
20.73.702.

Finding: The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of WCC Article 5 and 20. 73. 702 for critical aquifer recharge area
protections.

E. WCC Title 20- Zoning Ordinance
WCC Title 20.36.159- Rural Use- Surface Mining
The Whatcom County Zoning Ordinance, Title 20, allows for surface mrnrng and accessory
washing and sorting outside of urban growth areas, provided the applicant can meet the criteria
listed under wee 20.36.159 and can establish compliance with wee 20.73.650 and wee
20.73.700.
(1) The a~tivity is not subject to Washington State's Surface Mining Act
(Chapter 78.44 RCW).
A surface mine specialist with the Washington State Department of Natural Resources has
reviewed the proposed mine has indicated that a Reclamation Permit would be required if the site
is greater than 3 acres, including interior access roads and laydown areas, or if depth is greater
than 30 feet with side slopes steeper than 1:1 (horizontal:vertical). As proposed, the surface mine
does not appear to exceed to these thresholds and therefore does not meet the definition of a
state regulated surface mine in accordance with RCW 78.44.031(5).
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(2) The activity will not result in excavation or equipment within 50 feet of county road
rights-of-way.
The submitted site maps depict a 50-foot buffer between the south mine perimeter and South
Pass Road.
(3) The activity will not result in excavation or equipment within 50 feet of the exterior
·property lines of the site, except in the case of two contiguous operations in which
case by mutual consent this setback can be zero.
The mine perimeter is located within the interior of the subject parcel and does not encroach
within 50 of exterior property lines.
(4) Reclaimed side slopes shall not be steeper than three feet horizontal to one foot
vertical for unconsolidated materials.
The applicant-submitted reclamation map indicates and depicts that reclaimed side slope shall not
exceed 3:1 (horizontal:vertical).
(5) At minimum, the operations shall adhere to the development and performance
standards of wee 20.73.650 and 20.73.700.
Subject to permit conditions as described above the project is interpreted to conform to the
requirements for surface mines in critical aquifer recharge areas in accordance with WCC
20. 73. 702. The project shall be further conditioned to adhere to standards for hours of operation
and noise in accordance with WCC 20. 73. 701 (1 & 2). Whatcom County Public Works has
reviewed the project proposal and has approved the activity subject to conditions.
(6) All topsoil remains on site for use in subsequent reclamation.
The submitted map. set indicates that a soil stockpile shall be established at the northeast corner
of the mine for re-use in reclamation activities.
(7) No soil erosion or sedimentation will occur beyond the exterior property lines of the
site.
The mine shall create a depression at the subject parcel located a significant distance from the
exterior property lines, making erosion or the transport of sediment off site unlikely. The project
will be conditioned for adherence to this standard.
(8) No excavation shall occur within the five-year zone of contribution for designated
wellhead protection areas. Excavations may occur within the 10-year zone of
contribution outside of the five-year zone of contribution if they are not within 1Q.
vertical feet of the seasonal high water table. Wellhead protection boundaries may be
adjusted in accordance with wee 20.73.153(2).
No designated well protection areas intercept the proposed mine footprint, and the mine floor is
designed to stay at least 10 feet above the seasonal high water table. Staff interprets that
adherence to this standard is achievable for the project as proposed, subject to all conditions.
(9) A cumulative maximum of three acres may be mined within the outer boundary of the
parcel as it existed at the time of adoption of the amendment codified in this
subsection. The intent of this provision is to prevent multiple conditional use permits
for three-acre surface mines on a single parcel and prevent lots that were divided from
a parent parcel after adoption of the amendment codified in this subsection from each
having a three-acre surface mine.
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The proposed mine footprint is less than 3 acres, but only slightly. Additional mine expansion
could not be permitted as a conditional use in accordance with WCC 20.. 36.159(1). Any further
expansion would require a Comprehensive Plan amendment to apply a Mineral Resource Overlay
to the subject parcel, followed by issuance of a new conditional use permit in accordance with
wee 20. 73. 153.
(1 0) Owners and/or operators shall submit a reclamation plan that is consistent with the
requirements of RCW 78.44.141.
The submitted reclamation plan is interpret to conform to the requirements of RCW 78.44.141.
(11) Performance bonds or other monetary security as approved by the prosecuting
attorney equal to the costs of completing the proposed reclamation plan, subsection
(1 0) of this section, are submitted to the county, which shall be released within two
years after completion of surface mining; provided, that reclamation has been
completed according to the reclamation plan.
The applicant has prepared a cost estimate to complete reclamation activities consisting of
grading mine slopes to a 3:1 (horizontal:vertical) slope, spreading topsoil and planting trees. The
cost estimate total is $15,000. In accordance with RCW 78.44.087 and WCC 16.16.260(D.1.a)
staff recommends that approval be conditioned to require establishment of a Performance
Security equal to 125 percent of the cost estimate, as necessary for Whatcom County to complete
reclamation activities in the event that permit holder fails to do so, within 30 days of approval of
the conditional use application.
WCC 20.40.652 Drainage.
All development activity within Whatcom County shall be subject to the stormwater management
provisions of the Whatcom County Development Standards unless specifically exempted.

No project permit shall be issued prior to meeting submittal requirements relating to stormwater
management in the appropriate chapters of the Whatcom County Development Standards.
Storm water control at the project site shall be regulated by a Washington State Department of
Ecology Sand and Gravel General Permit, which shall be obtained prior to commencing
,
expansion of the existing surface mine.

wee 20.40.662 Use of natural resources.
All discretionary project permits for land on or within one-half mile of the area designated as
Agriculture, Rural, Commercial Forestry or Rural Forestry or within 300 feet of an area
designated as Mineral Resource Lands in the Whatcom County Comprehensive Plan, or upon
which farm operations are being conducted, shall be subject to the right to farm, right to practice
forestry and mineral land disclosure policies contained in WCC Title 14, Use of Natural
Resources.
The project is in an area designated as Rural, but is located with one-half mile of area designated
as Rural Forestry. The Right to Practice Forestry covenant and disclosure is required to be
signed by the owners and recorded against the title prior to approval of any use or permit. As
conditioned, the proposal meets the requirements of wee 20.40. 662.
WCC Chapter 20.78- Transportation Concurrency:
WCC Chapter 20.78 gives authority to ensure adequate transportation facilities are available or
provided concurrent with development.
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The Whatcom County Public Works, Division of Engineering, determined the proposed
development is exempt from transportation concurrency evaluation. This determination was made
based on preliminary traffic information provided by the applicant.

IX. WCC 20.84.200 & WCC 20.84.220 Conditional Use Criteria
Before approving an application for conditional use approval, the zoning administrator shall
ensure that any specific standards of the use district defining the conditional use approval are
fulfilled, and shall find adequate evidence showing that the proposed conditional use approval at
the proposed location:
(1) Will be harmonious and in accordance with the general and specific objectives of
Whatcom County's Comprehensive Plan and zoning regulations.
Whatcom County is subject to the Washington State Growth Management Act (Act). The Act
provides guidance to Counties in planning for their future supply of mineral resources. RCW
36.70A.170 indicates that:
"On or before September 1, 1991, each county [required to plan under the Act] shall designate
where appropriate: ... mineral resource lands that are not already characterized by urban growth
and that have long-term significance for the extraction of minerals".

Through the goals and policies of the Plan, Whatcom County established the parameters by
which they would comply with the GMA. Goal 8P of the Plan's chapter relating to mineral resource
land indicates:
Designate Mineral Resource Lands (MRL's) containing commercially significant deposits
throughout the county in proximity to markets in order to avoid construction aggregate shortages,
higher transport costs, future land use conflicts and environmental degradation. Balance MRL
designations with other competing land uses and resources.

While the property that is the subject of this request is not located within in the MRL, extraction of
mineral resources at this location as a conditional use under the Rural zoning code furthers the
aim of procuring mineral resources in accordance with the Comprehensive Plan.
The Comprehensive Plan also contains goals and policies relating to the interplay between
mineral resource areas and rural areas. As this site is located within an area that is generally rural
in nature the goals and policies for mineral resources within rural areas' should also be reviewed.
The specific goal and the supporting policies for the rural areas are as follows:
GOAL BL: Achieve a balance between the conservation of productive mineral lands and the
quality of life expected by residents within or near the rural and urban zones of Whatcom County.
Policy BL-1: Discourage new residential uses from locating near designated mineral deposit sites
until mineral extraction is completed unless adequate buffering is provided by the residential
developer.
Policy BL-2: Protect areas where existing residential uses predominate against intrusion by
mineral extraction and processing operations.
Policy BL-3: Allow accessory uses to locate near or on the site of the mineral extraction source
when appropriate. Authorize crushing equipment to locate near the mineral extraction source as a
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conditional use provided that all pertinent regulatory standards are maintained. Site asphalt and
concrete batch plants as a conditional use, addressing potential impacts for the site.
Policy BL-4: Buffer mineral resource areas adjacent to existing residential areas. Buffers
preferably should consist of berms and vegetation to minimize impacts to adjacent property
owners. Buffers should be reduced for a limited period of time during reclamation if quality
minerals are contained therein.
The most relevant policies supporting the goal as they relate to this proposal are Policy 8L-2 and
Policy 8L-4. In this case the rural area is sparsely developed with residential uses, and historical
surface mine activities have not negatively impacted this use. Further, an existing surface mines is
present at the subject parcel and the proposed expansion is relatively minor. The proposed
activity will continue to be buffered to the north, east, west and south by a large buffer with the
exterior property lines. Minimal residences are located to the north, east and south, and are
currently offset by at least 500 feet.
Based on the stated goals and policies of the Comprehensive Plan it is clear that the proposal to
extract mineral resources is consistent with Whatcom County's land use objectives.
(2) Will be designed, constructed, operated, and maintained so as to be harmonious and
appropriate in appearance with the existing or intended character of the general vicinity,
and that such use will not change the essential character of the same area.
Under both the Comprehensive Plan designation and the zoning in place for the site the intended
character of the area includes mineral extraction as a conditional use. Indeed, the current area is
already influenced by modest levels of mineral extraction operations. While forestry predominates
in the area, the extraction of mineral resources is consistent with and, in fact, is need to support
forestry road construction activities. Reclamation plans for the subject parcel intend to return the
area of the mine footprint back to forestry land following completion of the mine. Therefore, the
development is appropriate for the existing and intended character of the area.

The reclamation plan for the proposed project has been designed to blend in with the final
topography of the adjacent forestry operations thereby enhancing the overall/and use plan for the
area. Due to the large buffers between the permit mine boundaries and surrounding residential
uses noise impacts were not reported during public comments following the notice of application.
The project will also be conditioned to adhere to Environmental Noise Standards established by
WAC 173-60 and operational hours established by WCC Chapter 20. 73. 701(2).
The site access will be a currently existing access point that has been used for the existing
mineral extraction operation, and will not pose an increased impact on the surrounding
community.
The project will be operated in accordance with the standards set by the State Department of
Natural Resources, the Department of Ecology, and the Whatcom County Development and
Performance standards for surface mining activity. The site and all surrounding properties are
zoned Rural with 5 unit/acres or Rural Forestry. Final reclamation and uses will be consistent with
that zone.
The Comprehensive Plan designation and the in-place zoning intend the character of this area to
a/so be used for a multitude of uses including rural, mineral extraction, and forestry. The
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reclamation plan proposes to return the impacted area to forestry. The proposal satisfies the
standards of wee 20.84.220(2).
(3) Will not be hazardous or disturbing to existing or future neighboring uses.
As conditioned, the TRC finds the proposed use will not be hazardous or disturbing to existing or
future neighboring uses.

(4) Will be serviced adequately by necessary public facilities such as highways, streets,
police and fire protection, drainage structures, refuse disposal, water and sewers, and
schools; or that the persons or agencies responsible for the establishment of the
proposed use shall be able to provide adequately any such services.
As conditioned, there will be no public costs for facilities and services related to this proposal. In
addition, it will not be economically detrimental to the economic welfare of the community.
Emergency Services are provided by Whatcom County Fire District #14 and the Whatcom County
Sheriff's Department.

The application was routed to the Whatcom County Fire Marshal's office for comment. The
project will be conditioned in accordance with their requirements.
(5) Will not create excessive additional requirements at public cost for public facilities and
services, and will not be detrimental to the economic welfare of the community.
No additional pubic costs will result from this proposal. On the contrary, the proposal will benefit
the economic welfare of the community by allowing continued mineral extraction for products
necessary for our community from an area that has been designated for that use.
The proposal utilizes the resource better as provided for under the Comprehensive Plan thereby
minimizing aggregate costs. The applicant has demonstrated that no additional public costs will
be incurred nor will it be detrimental to the economic welfare of the community. The proposal
satisfies the standards of wee 20.84.220(5).
(6) Will not involve uses, activities, processes, materials, equipment and conditions of
operation that will be detrimental to any persons, property, or the general welfare. by
reasons of excessive production of traffic, noise, smoke, fumes, glare or odors.
In conjunction with the Applicant's proposal, Northwest Clean Air Agency regulations, and the
operating and development standards set forth in wee 20.73.650 and wee 20.73.700, any
potential hazards, and impacts should be adequately regulated and mitigated. The proposal
satisfies the standards of wee 20.84.220{6).
The Technical Review Committee finds that, as conditioned, potential impacts have been
adequately mitigated.
(7) Will have vehicular approaches to the property which shall be so designed as not to
create an interference with traffic on surrounding public streets.
Whatcom County Public Works, Division of Engineering verified the vehicular approaches to the
property and have determined that the property requires a paved apron approach from South
Pass Road. The Whatcom County Fire Marshall's office has indicated that the apron shall be 40
feet in length to allow fire suppression equipment to safely pull entirely off of South Pass Road in
an emergency. Both requirements will be included as conditions of approval.
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(8) Will not result in the destruction, loss or damage of any natural, scenic or historic
feature of major importance.
The proposed use will not result in the destruction, loss or damage of natural, scenic or historic
feature of major importance.

The Technical Review Committee finds the proposal as conditioned, will comply with WCC
20. 80.200 and wee 20. 84.220.

F. WCC Title 24 - Health Code
The purpose of Title 24 is to provide minimum standards to safeguard public health and welfare
by regulating and controlling the activities considered in this title and any related work. As no .
facilities are proposed at the subject parcel it is not anticipated that any health code standards will
apply. However the permit will be conditioned as follows:
The applicant shaU comply with all of the conditions by the Whatcom County Health
Department unless modified by them or appealed to the appropriate agency.
The Technical Review Committee has determined that, as conditioned, the project meets the
requirements of
Title 24.

wee

X. WHATCOM COUNTY COUNTY-WIDE PLANNING POLICIES:
Goall-8- Economic development should be encouraged that: a) does not adversely impact the
environment; b) is consistent with community values; c) encourages development that provides
jobs to county residents d) addresses industries for a more diversified economic base; e)
promotes reinvestment in the local economy; and f) supports retention and expansion of existing
businesses.
Goall-9- The County and the cities recognize the need for the protection and utilization of
natural resources and resource lands including agricultural, mineral, forestry and fishing. As part
of a broad based economy, productive timber, agriculture and fisheries industries should be
supported in a sustainable manner.
Goal 8J - Sustain and enhance, when appropriate, Whatcom County's mineral resource
industries, support the conservation of productive mineral lands, and discourage incompatible
uses upon or adjacent to these lands.
Policy 8J-1: Conserve for mineral extraction designated mineral resource lands of longterm commercial significance. The use of adjacent lands should not interfere with the
continued use of designated mining sites that are being operated in accordance with
applicable best management practices and other laws and regulations.
Goal 8-Q- Designate Mineral Resource Lands (MRLs) containing commercially significant
deposits throughout the county in proximity to markets in order to avoid construction aggregate
shortages, higher transport costs, future land use conflicts and environmental degradation.
Balance MRL designations with other competing land uses and resources.
Policy 8Q-1: Seek to designate a 50 year supply of commercially significant construction
aggregate supply to the extent compatible with protection of water resources, agricultural
lands, and forest lands.
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Policy BQ-2: Ensure that at least 50°/o of the total areas designated for construction
aggregate are within ten miles from cities and urban growth areas where feasible.
Finding: The Technical Review Committee finds that the application by Azcal, LLC to continue
sand and gravel extraction at the site of an existing gravel mine, is consistent with the relevant
Whatcom County Comprehensive Plan goals and policies listed above for the Mineral Resource
Land Special Districts. The support and protection of resource lands will not be adversely
affected by approval of this proposal, but rather will ensure the continued abundance of aggregate
resources to aid economic development in Whatcom County.
XI. Staff Recommendation
The Technical Review Committee recommends that the Whatcom County Hearing Examiner
approve Azcal, LLC for a 3-acre surface mine in the Rural zone subject to the following conditions.
The application complies with applicable Whatcom County regulations, including WCC 20.80.200,
wee 20.84.220, wee 20.36.159, and wee 20. 73.
XII. CONDITIONS OF APPROVAL
The Applicant shall comply with all of the following conditions of approval unless modified by the
applicable Whatcom County department, the Hearing Examiner or appealed to the appropriate
agency.
A. Current Planning and Natural Resources
1. Permit Changes or Modifications: The use and location on the site shall not be modified
or changed in any way without further approval of a Whatcom County Zoning Code
Administrator. The project is approved for a surface mine not exceeding 3 acres in size
including access roads and internal roads, equipment staging areas, laydown areas, and
soil stockpiles. The location of site activities shall comply with the approved site plans
prepared and submitted by the applicant on November 8, 2017.
2. Maximum Depth of Extraction: The maximum depth of extraction shall not exceed an
elevation of 485 feet AMSL.
3. Business Hours: Hours of operation have been approved as proposed; Monday through
Saturday, 8:00AM to 6:00 PM.
4. Permit Boundary Setbacks: A minimum setback shall be maintained of 50 feet from
South Pass Road.
5.

Maximum Mine Slopes: Reclaimed mine slopes shall not exceed a maximum gradient of
3 (Horizontal): 1 (Vertical). Temporary mine slopes shall adhere to Washington State
Department of Natural Resource standards.

6.

Forestry Conversion: The applicant shall obtain a Class IV Conversion permit from the
Washington State Department of Natural Resources for conversion of forest lands to nonforestry use prior to commencing expansion of the gravel mine.

7.

Reclamation Fill Placement- Land Disturbance Permit: In accordance with WCC
20.73.702(4), pertaining to surface mines located in a Critical Aquifer Recharge Areas, a
Whatcom County-issued land disturbance permit shall be required prior to the placement
of off-site soils intended for use as reclamation backfill. Reclamation fill practices shall be

Page 14 of 17

South Pass Gravel Mine - Azcal, LLC
CUP2017-00006
Staff Report

conducted in accordance with RCW 74.88, and a new land disturbance application shall
be applied for every 5 years until reclamation is achieved.
8. Topsoil Berms: Soil berms shall be constructed to conserve topsoil for reclamation and to
mitigate for noise and visual impacts. Berms shall be constructed to the maximum height
that can be accommodated within the setback and the amount of material collected. The
berms shall be vegetated with fast rooting grasses within the nearest favorable growing
season. All bare berm soils shall be appropriately mulched for erosion control until
planted grasses are established.
9. Fuel Storage and Vehicle/Equipment Maintenance: Fuel storage is prohibited within the
project area, and equipment refueling shall be performed by specialized professional
mobile services or conducted off-site a minimum of 100 horizontal feet from the extraction
footprint and a minimum of 20 feet above the seasonal high groundwater table. The
property owner shall control unauthorized access each day with a locked gate, perimeter
fencing, and posted signs. No unauthorized access to the project area is permitted.
10. Future Development Requirements: Any proposed development activity subsequent to
site reclamation to Rural Forestry shall require geotechnical evaluation in order to.
determine the suitability, or required engineered mitigation, if any, of site reclamation fill
soils for support of structural foundations and road sections.
11. Zoning Requirements: The proposal shall comply with any applicable requirements of the
Whatcom County zoning code, particularly WCC 20. 73.650, 20. 73.701, and 20. 73.702.
12. Surface and Groundwater Protection: The proposal shall comply with any surface and
groundwater protection requirements of the Department of Ecology unless modified by
that Department or as appealed by that Department. Unless already in effect, a General
Permit shall be obtained before beginning work authorized by this permit. Additional
protective ground water measures may be required by Whatcom County on an as
needed basis and shall be reviewed separately.
13. Air Quality Requirements: The proposal shall comply with any air quality requirements of
the Northwest Clean Air Agency, unless modified by them or as appealed by them.
Additional dust suppression requirements may be required on an as needed basis and
shall be reviewed separately.
14. Environmental Noise Levels: The proposal shall comply with the noise standards of WAC
173-60, of the Washington Administrative Code. The proposal shall not exceed the
maximum environmental noise levels established by Chapter 173-60 WAC.
15. Amendments: The use and location on the site as approved by this permit shall not be
amended or changed in any way without further approval of Whatcom County Planning
and Development Services.
16. Business Hours: Hours of operation shall be limited to 6:30a.m. and 5:30 p.m., Monday
to Saturday; with the exception of those conditions outlined by WCC 20. 73.701 (2a-2d).
17. CUP Nontransferable: Approval of this use is for the referenced lots/parcels only and is
not transferable to any other person or site without written consent of the Whatcom
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County Planning and the Whatcom County Hearing Examiner.
18. CUP Permit Expiration: This permit is good for as long as the business continues to
operate at this site and under the conditions outlined in this permit. If the business
ceases to operate for a period of one-year, the County may revoke CUP approval
unless the Whatcom County Hearing Examiner approves the continued use. If the use
becomes no longer permitted in this zone district, the use may be subject to
Nonconforming Use criteria. Please refer to WCC 20.83.

19. Monitoring Inspection: The mine operator shall assist and facilitate Whatcom County
Planning Staff in performing site inspections. Failure to do so, or attempts to hinder or
obstruct site inspections, may revoke permitted site activities.
20. Traffic Concurrency: The proposal shall not increase the annual average truck traffic in or
out of the site, without further review by the Whatcom County Public Works Department,
Engineering Division.
21. Right to Forestry: Pursuant to WCC, Title 14, the owners of the property upon which this
conditional use permit approval is granted shall sign a statement of acknowledgment
containing a disclosure that pertains to the use of natural resources in Whatcom
County. This disclosure shall be made on forms provided by Whatcom County, which
shall then be recorded in the Whatcom County Auditor's office.
22. Wetland/HCA : Wetland and HCA review shall be required of any future land
disturbance permit application.
23. Department of Archeologic and Historic Preservation: The applicant shall contact the
Department of Archeologic and Historic Preservation prior to commencing ground
. disturbing activities to determine if additional review is required.
24. Inadvertent Discovery of Archaeological Resources: Should archaeological resources
(e.g. shell midden, faunal remains, stone tools) be observed during project activities, all
work in the immediate vicinity should stop, and the area should be secured. The
Washington State Department of Archaeology and Historic Preservation (Gretchen
Kaehler, Local Government Archaeologist 360-586-3088) and the Lummi Nation Tribal
Historic Preservation Office (Lena Tso, THPO 360-312-2257; Tamela Smart, Deputy
THPO 360-312-2253) should be contacted immediately in order to help assess the
situation and to determine how to preserve the resource(s). Compliance with all
applicable laws pertaining to archaeological resources is required.
25. Inadvertent Discovery of Human Skeletal Remains on Non-Federal and Non-Tribal
Land in the State of Washington (RCWs 68.50.645. 27.44.055, and 68.60.055): "If
ground disturbing activities encounter human skeletal remains during the course of
construction, then all activity will cease that may cause further disturbance to those
remains. The area of the find will be secured and protected from further disturbance.
The finding of human skeletal remains will be reported to the county medical
examiner/coroner and local law enforcement in the most expeditious manner possible.
The remains will not be touched, moved, or further disturbed. The county medical
examiner/coroner will assume jurisdiction over the human skeletal remains and make a
determination of whether those remains are forensic or non-forensic. If the county
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medical examiner/coroner determines the remains are non-forensic, then they will
report that finding to the Department of Archaeology and Historic Preservation (DAHP)
who will then take jurisdiction over the remains. The DAHP will notify any appropriate
cemeteries and all affected tribes of the find. The State Physical Anthropologist will
make a determination of whether the remains are Indian or Non-Indian and report that
finding to any appropriate cemeteries and the affected tribes. The DAHP will then
handle all consultation with the affected parties as to the future preservation,
excavation, and disposition of the remains."
26. Performance Security: The permit holder shall establish a Performance Security equal
to 125 percent of the reclamation cost estimate, or $18,750, as necessary for Whatcom
County to complete reclamation activities in the event that permit holder fails to do so,
within 30 days of approval of the conditional use application.

Fire Marshal's Office
27. Gated Access: A gate shall be located a minimum of 40 feet off the right-of-way to allow
emergency apparatus to pull out of traffic and park prior to the gate. The gate shall be
openable by emergency apparatus by either key provided to them via lock box or cutting.
28. Code Compliance: The proposal shall comply with all applicable codes and ordinances
adopted by Whatcom County. Any overlooked hazardous conditions and/or violation of
applicable codes does not imply approval of such condition or violation.

Public Works- Engineering Division
29. All development shall comply with the Whatcom County Development Standards.
30. A paved access apron shall be installed prior to commencing expansion of gravel extraction
operations.
31. A valid Revocable Encroachment Permit shall be obtained prior to any work in the right-ofway.

Report prepared for Technical Review Committee by:
Andy Wiser, L.E.G.
Planner Ill
Surface Mining Administrator
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J.E. "Sam" Ryan
Director

WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TIY 800-833-6384
360-778-5901 Fax

Memorandum
TO:

Andy Wiser, Geohazards

FROM:

Erin Page, Wetlands and Habitat Conservation Areas

DATE:

January 8, 2018

SUBJECT:

Critical areas conditional approval for: South Pass Gravel
Case no: CUP2017-00006

The above case has been routed to critical areas for review of conformance with WCC
16.16.100 - Purpose and Intent, WCC 16.16.200 -Administrative Provisions, WCC
16.16.600 - Wetlands, and WCC 16.16. 700 - Habitat Conservation Areas.
According to submitted materials, the applicant is proposing to expand an existing,
unpermitted gravel mine on APN 400510408498. No wetlands or Habitat Conservation Areas
are currently mapped on the parcel of application.
A site inspection to determine if regulated critical areas would be impacted as a· result of
this proposal occurred on January 8, 2018. No critical areas were observed in the existing
road or gravel pit expansion area.
As a result, it has been determined that as proposed, critical areas impacts will not occur as
a result of this project, and this project is approved pending conformance with the following
conditions:
1. ANY change in site plan shall require further wetland/HCA review prior to final
approval of this CUP application
2. The Land Disturbance and SEPA applications shall be routed to Wetland/HCA staff for
consistency review.

Please have the applicant contact me with any questions regarding these conditions.
Thank you,

Erin Page, MS, PWS
Critical Areas and Mitigation
epage@whatcomcou nty. us

l.E. "Sam" Ryan

WHATCOM COUNTY

Planning & Development Services
Fire Marshal's Office
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, nY 800-833-6384
360-778-5901 Fax

Director/Fire Marshal

Memorandum
TO:

Andy Wiser

FROM:

Wi II Anderson

DATE:

January 26, 2018

SUBJECT:

CUP2017-00006/SEP2017-00032-South Pass Gravel

I have reviewed the application material for the purposed conditional use permit for South
Pass Gravel.
Whatcom County Fire Marshal's Office has the following condition.
Gate shall be located off the county road to allow emergency apparatus to pull out of traffic
and park prior to the gate. Gate shall be openable by emergency apparatus by either key
provided to them via lock box or cutting.
The proposal shall comply with all applicable codes and ordinances adopted by Whatcom
County. Any overlooked hazardous condition and/or violation of applicable code does not
imply approval of such condition or violation.
Thank You,

Will Anderson
Fire Inspector III/CFI
Whatcom County Fire Marshal's Office
5280 Northwest Drive
Bellingham, WA 98226
(360)778-5926
wanderson@whatcomcounty.us
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JOSEPH P. RUTAN, P.E.

WHATCOM COUNTY
PUBLIC WORKS DEPARTMENT

Assistant Director/County Road Engineer
Whatcom County Engineering Services
5280 Northwest Dr.
Bellingham WA 98226-9098

Jon Hutchings

(360) 778-6220
Fax: (360) 778-6221

Director

Memo
To: Andy Wiser, Planner III, Natural Resources
From: Jim Deasy, Engineering Technician

<1£>

Date: January 11, 2018
Re: CUP2017-00006, South Pass Gravel

Public Works Engineering Services (PWES) has reviewed the application regarding CUP2017-00006
for conformance with WCC 20.84.200 and Whatcom County Development Standards (WCDS). PWES
recommends approval based on the following findings, comments, and conditions that are derived
from the documents that have been submitted for review. Any changes to the proposed CUP (lot
configuration, easements, roads, etc.) may modify these findings and/or conditions of
recommendation.
PWES finds the following:
The applicant is requesting a Use Permit approval for the expansion of an existing private gravel pit
for occasional commercial use. Applicant will have no employees on site.
The zoning is Rural which allows this type of use.
There is an existing access onto South Pass Road from the site, with adequate sight distance.
The project will not generate enough ADT to create concurrency related mitigation. The project will
create less than 10 PM peak trips; therefore, it is exempt from concurrency related improvements.
CONDffiONS:
•
•
•

A paved access apron is required.
A valid Revocable Encroachment Permit shall be obtained prior to any work in the right-ofway.
All work will comply with Whatcom County Code and Whatcom County Development
Standards.

All appropriate permits must be obtained before any work begins. Obtaining a county permit does
not replace or over-ride other state and federal statutes or regulations that may apply to this project.
Based on the above findings and conditions, PWES recommends approval of CUP2017-00006.
If you have any questions or concerns, please call me at 360-778-6304. Thank you.
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