WHATCOM COUNTY HEARING EXAMINER

RE:

SHORELINE SUBSTANTIAL DEVELOPMENT)
SHORELINE CONDITIONAL USE
)
SHORELINE VARIANCE
)
Application for
)

Lake Whatcom Water & Sewer District
"Geneva Sewer Pump Station"

)
)
)
)

SHR2017-0015
SHC2017-0013
SHV2017-0004

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND DECISION

SUMMARY OF APPLICATION AND DECISION
Application: The Lake Whatcom Water & Sewer District seeks a Shoreline Substantial
Development Permit, Shoreline Conditional Use and Shoreline Variance
Permit to upgrade and improve an existing 40-year old sewer pump
station, adding a generator, awning, concrete slab, fence, and install a
new 4-inch HOPE force main in place of the existing 4-inch PVC force
main between the pump station and manhole in Old Lakeway Drive.

Decision:

The requested permits are granted, subject to conditions.

FINDINGS OF FACT
INTRODUCTION
The following Findings of Fact and Conclusions of Law are based upon consideration of the exhibits admitted herein and evidence presented at the public hearing.

I.
PRELIMINARY INFORMATION
Applicant:

Lake Whatcom Water & Sewer District

Property Location:

ROW adjacent and east of 1543 Geneva Street
Bellingham, Washington

Legal Description: Within Section 27, Township 38 North, Range 03 East, W.M.
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Adjacent Water Body:

Lake Whatcom

Shoreline Designation:

Shoreline Residential

Statewide Significance:

Yes

Authorizing Ordinances:

SMP 23.50
SMP 23.70.010
SMP 23.70.030

Applicability
Administration
Hearing Examiner

Applicable Shoreline Program Provisions
SMP 23.20
Goals and Objectives
SMP 23.30.020
Official Shoreline Map
SMP 23.30
Shoreline Designations
SMP 23.40
Shoreline of Statewide Significance
SMP 23.60.010
Substantial Development Permit Criteria
SMP 23.60.030
Variance Permit Criteria
SMP 23.60.040
Conditional Use Permit Criteria
SMP 23.60.130
Public Hearings
SMP 23.90
General Policies & Regulations
SMP 23.100
Shoreline Use Policies & Regulations
SEPA Review:

Categorically Exempt pursuant to WAC 197-11-800(23) - Utilities

Legal Notices:

Published -Notice of Public Hearing, June 7, 2018
Posted - Notice of Public Hearing, May 30, 2018
Mailed - Notice of Public Hearjng, May 25, 2018

Hearing Date:

June 20, 2018, record to remain open for Staff comments until June
27,2018

Parties of Record
Patrick Sorenson, General Manager
Lake Whatcom Water & Sewer District
1220 Lakeway Drive
Bellingham, WA 98229
Dan Burwell, P.E.
RH2 Engineering, Inc.
4164 Meridian Street, Suite 302
Bellingham, WA 98226
Kyla Walters, Shoreline Administrator
Planning and Development Services
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Exhibits:
1.

Master Land Use Application with attachments
1-1
Fee Responsibility
Shoreline Conditional Use Supplemental Application
1-2
1-3
RCW 90.58.020
1-4
PDS Guidelines for Finding Property Owners
1-5
Agent Authorization
1-6
Fee Responsibility
1-7
Shoreline Substantial Development Supplemental Application, SHR2017-0015
1-8
Project Narrative
1-9
Customer Receipt, October 13, 2017
1-10 Determination of Completeness, October 26, 2017
1-11 PDS Notice of Application Comment Form Letter, October 26, 2017
1-12 Mailing Addresses for property owners within 1000 feet
1-13 SEPA Categorical Exemption, per WAC 197-11-800, dated OctoberS, 2017
2. Revised Staff Report, June 26, 2018
3. Agency Comment:
• Critical Areas Memo, March 29, 2018
• Email from Lummi Nation Tribal Historic Preservation Office re: Archaeology
Assessment Review Memo, dated November 9, 2017
• Engineering Technician Memo, November 17, 2017
• Fire Marshal Memo, January 24, 2018
• Stormwater Memo, April 27, 2018
• Engineering Technician, Flood Review, October 25, 2017, with attach~d Flood
Insurance Rate Map attached
4. Public Comment of Concern, November 23, 2017
5. Notice of Additional Requirements, Memo, dated January 26, 2018
6. NOAR Response Letter, dated February 15, 2018, from RH2Engineering
7. Shoreline Habitat Conservation Area Critical Areas Assessment and Mitigation Plan,
dated February 15, 2018, prepared by RH2 Engineering, stamped Critical Areas
Approved, March 29, 2018
8. RH2 Engineering Letter, dated March 6, 2018 re: Shoreline Habitat Conservation Area
Mitigation Plan Hazard Tree Removal and Replacement, ISA Basic Tree Risk
Assessment Form 3/04/2018, stamped Critical Areas Approved, March 29, 2018
9. Letter dated March 21, 2018 from Lake Whatcom Water and Sewer District re: Geneva
Sewer Pump Station Shoreline Mitigation Plan and Shoreline Permits, with attached
email from RH2 Engineering, dated January 25, 2018 re: Proposed Site Plan, moving
generator to east side of Geneva ROW [Firs okayed the moved].
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10. Stormwater Pollution Prevention Plan: Geneva and Par Sewer Pump Stations
Improvements, by RH2 Engineering, prepared Fall 2017
11. Vicinity Maps [Shoreline Approved, June 13, 2018: Geneva Sewage Pump Station
Basin; Geneva pump Station Improvements-Existing Site Plan; Proposed Site Plan:
Sewer Force Main Plan and Profile II, Oct 5, 2017; Revised Site Plan: Sewer Force Main
Plan and Profile I, Oct 5, 2017; Geneva Planting and Shoreline Mitigation Plan, prepared
by RH2, dated March 29, 2018, stamped Critical Areas Approved, March 29, 2018, with
additional Planting Details and Notes, stamped Shoreline Approved June 13, 2018
12. Certificate of Mailing, Notice of Application, Oct 26, 2017, with attached Distribution List
and Shoreline Agency Distribution List,
13. Legal Notice of Application, Oct 26, 2017
14. Certificate of Mailing, Notice of Public Hearing, May 25, 2018
15. Certificate of Posting: Notice of Public Hearing, May 30, 2018
16. Legal Notice of Public Hearing, June 7, 2018

II.
Lake Whatcom Water & Sewer District is seeking approval for a Shoreline
Substantial Development Permit, Shoreline Conditional Use and Shoreline Variance
Permit to upgrade and replace an existing forty year old pump station which has
reached the end of its useful life. The pump station serves 84 developed single-family
lots, and the Applicant seeks to rehabilitate the pump station before major failure, which
would likely impact the drinking water source for thousands of people. The Applicant
also proposes to remove several red alders, which are demonstrated hazard trees.

Ill.
The Applicant has indicated that the Staff Report is factually correct. The
Applicant stated no objection to the Conditions of Approval recommended by Staff.
There was no public comment on this matter at the hearing. The Findings of Fact and
Conclusions of Law of the Shoreline Administrator for the Land Use Services Division of
Whatcom County Planning and Development Services, as set forth in the Revised Staff
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Report, Exhibit No. 2, dated June 26, 2018, a copy of which is attached hereto, are
adopted and incorporated herein by this reference.

IV.
Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as
such. Based on the foregoing Findings of Fact, now are entered the following:

CONCLUSIONS OF LAW

I.
The Whatcom County Shoreline Administrator has recommended approval of
the requested Shoreline Substantial Development Permit, Shoreline Conditional Use
and Shoreline Variance Permit for the proposed upgrade and replacement of the
existing sewer pump station.

The Findings of Fact and Conclusions of Law are set forth in the Revised Staff
Report, Exhibit No. 2 in the Hearing Examiner file, dated June 26, 2018. Subject to the
Conditions of Approval recommended by Staff, the Hearing Examiner also concludes
that the proposal is consistent with the Goals, Policies, and Purpose of the Shoreline
Management Act, RCW 90.58, and with the Goals and Policies of the Whatcom County
Shoreline Management Program. The Conclusions of Law adopted by Staff in the Staff
Report are incorporated herein as Conclusions of Law.

II.
Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as
such. Based on the foregoing Findings of Fact and Conclusions of Law, now is entered
the following:

DECISION
A Shoreline Substantial Development Permit, Shoreline Conditional Use and Shoreline
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Variance Permit are hereby granted to Lake Whatcom Water & Sewer District to
upgrade and improve the existing 40 year old sewer pump station, located in the rightof-way adjacent and east of 1543 Geneva Street, Bellingham, Washington. The Permit
is granted subject to the following Conditions of Approval:
1.

The proposed shoreline developments shall be consistent with the scope and site
plan approved by this shoreline conditional use permit. Any changes to the
proposed development may require additional review and approval by the
Whatcom County Shoreline Administrator and/or Whatcom County Hearing
Examiner.

2.

The project must be constructed in accordance with the submitted
plans/drawings and supporting documentation and comply with all agency permit
conditions.

3.

Issuance of this shoreline permit does not release the applicant from any other
Local, State, regional or Federal statutes or regulations applicable to the
proposed development.

4.

Washington State Department of Ecology Water Quality Standards shall be
maintained.

5.

The project shall not result in significant degradation of ground or surface waters
and shall be completed during periods of dry weather.

6.

Except as authorized under this decision, the proposal must comply with all bulk
and dimensional setback requirements as required by the Whatcom County
Shoreline Management Program and the Whatcom County Zoning Code.

7.

Mitigation shall be completed consistent with the approved mitigation plan filed
under MIT2018-00014, except that cut material from hazard trees is not required
to be felled into Lake Whatcom. Per WCC 16.16.260(C), an as-built shall be
submitted after installation of the mitigation plantings. Following approval of the
as-built by critical areas staff, a monitoring report shall be required for years 1-5
that demonstrates that all performance standards within the mitigation plan have
been met and plantings are successful. If the mitigation appears to be
successful in year three (3), then critical areas staff may close the monitoring
period at that time.

8.

Construction Best Management Practices (BMP's) shall be required according to
approved TESC in order to reduce or eliminate any potential construction storm
water impacts to the adjacent waters and/or floodplain area.
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9.

All disturbed areas will be required to be seeded and/or mulched upon
completion of the project.

10.

The project shall be designed to minimize or eliminate infiltration of flood waters
into the system and discharge from the system into flood waters.

11.

The top of the proposed concrete slab should be located at or above the BFE of
319.0 feet (City Datum).

12.

Structures must be anchored to resist flotation, collapse, and lateral movement.

13.

All electrical and mechanical equipment, and fuel tanks, must be anchored and
designed to be water resistant or elevated above the BFE so as to prevent water
from entering or accumulating within the components.

14.

A Floodplain Habitat Assessment will not be required for compliance with the
ESA because Lake Whatcom is not listed as Critical Habitat for
endangered/listed species.

15.

A Revocable Encroachment Permit is required for work within the County ROW.

16.

Approved plans by a civil engineer, licensed in the state of Washington, are
required prior to the beginning of any site ground work. These plans shall
include at a minimum:
a. All development shall comply with the Whatcom County Development
Standards (WCDS) (Including, but not limited to Chapter 5, Section 512,
as revised on September 23, 2015).
b. Per WCC 20.80.630, projects within the NPDES II permit area shall
comply with the 2012/2014 SWMM. Per the 2012/2014 SWMM, this
project is subject to Minimum Requirement #2, Construction Stormwater
Pollution Prevention.
c.

If any road closures are anticipated, approved traffic plans coupled with
proper notification procedures are necessary.

17.

An ESC inspection shall be performed during construction. Contact watershed
staff at (360) 778-5948 or (360) 778-5946 to schedule the ESC inspection.
Please call 24 hours in advance of your desired inspection date.

18.

Activities which expose more than 500 sq. ft. of soil are prohibited from October
1st through May 31st.
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19.

Stormwater from the proposed development shall be controlled in a manner
which does not degrade any critical areas or surface waters or direct water onto
neighboring properties.

20.

Should more than 500 sq. ft. of new impervious surface is created or if more than
1,500 sq. ft. of impervious surface be replaced, a stormwater plan consistent with
wee 20.51.420 will be required.

21.

Temporary erosion and sediment control (TESC) is required.

22.

Access gravel road shall be 20 ft. wide gravel from the paved road to the end of
the existing gravel area located at the survey control monument.

23.

Impact posts shall be placed around any structure/equipment placed within 10 ft.
of the road.

24.

NFPA placards and labeling shall be required to meet the International Fire Code
2015 edition and current applicable adopted NFPA standards.

25.

The proposal shall comply with all applicable codes and ordinances adopted by
Whatcom County. Any overlooked hazardous condition and/or violation of
applicable code does not imply approval of such condition or violation.

26.

All construction debris shall be removed from the shoreline environment upon
completion of the project and disposed of in accordance to all applicable
regulations.

27.

Should archaeological resources (e.g. shell midden, faunal remains, stone tools)
be observed during project activities, all work in the immediate vicinity should
stop, and the area should be secured. The Washington State Department of
Archaeology and Historic Preservation (Gretchen Kaehler, Local Government
Archaeologist 360-586-3088) and the Lummi Nation Tribal Historic Preservation
Office (Lena Tso, THPO 360-312-2257; Tame.la Smart, Deputy THPO 360-3122253) should be contacted immediately in order to help assess the situation and
to determine how to preserve the resource(s). Compliance with all applicable
laws pertaining to archaeological resources is required.

28.

If ground disturbing activities encounter human skeletal remains during the
course of construction, then all activity will cease that may cause further
disturbance to those remains. The area of the ,find will be secured and protected
from further disturbance. The finding of human skeletal remains will be reported
to the county medical examiner/coroner and local law enforcement in the most
expeditious manner possible. The remains will not be touched, moved, or further
disturbed. The county medical examiner/coroner will assume jurisdiction over the
human skeletal remains and make a determination of whether those remains are
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forensic or non-forensic. If the county medical examiner/coroner determines the
remains are non-forensic, then they will report that finding to the Department of
Archaeology and Historic Preservation (DAHP) who will then take jurisdiction
over the remains. The DAHP will notify any appropriate cemeteries and all
affected tribes of the find. The State Physical Anthropologist will make a
determination of whether the remains are Indian or Non-Indian and report that
finding to any appropriate cemeteries and the affected tribes. The DAHP will then
handle all consultation with the affected parties as to the future preservation,
excavation, and disposition of the remains.
29.

Construction shall be commenced within two (2) years of the effective date of this
shoreline permit, as defined by 23.60.190(A)(3), and shall be completed in five
(5) years. The Shoreline Administrator may grant a single extension for a period
of not more than one (1) year based on a showing of good cause. Such request
must be filed with the Shoreline Administrator before the expiration date
described above.
NOTICE

In addition to incurring civil liability under Shoreline Management Program
Section 23.80.20 and RCW 90.58.21 0, pursuant to RCW 90.58.220 any person found to
have willfully engaged in activities on shorelines of the state in violation of the provisions
of the act or the Shoreline Management Program or other regulations adopted pursuant
thereto shall be guilty of a gross misdemeanor and shall be punished by a fine of not
less than $25 or more than $1,000 or by imprisonment in the county jail for not more
than 90 days, or by both such fine and imprisonment; provided that the fine for the third
and all subsequent violations in any five year period shall not be less than $500 nor
more than $10,000. Any person who willfully violates any court order, regulatory order
or injunction issued pursuant to the Shoreline Management Program shall be subject to
a fine of not more than $5,000, imprisonment in the county jail for not more than 90
days, or both.
NOTICE OF ADMINISTRATIVE APPEAL PROCEDURES
FROM FINAL DECISIONS OF
THE WHATCOM COUNTY HEARING EXAMINER
This action of the Hearing Examiner is final. The following review procedure is
available from this decision and may be taken by the applicant, any opponent of record,
or any County department. Appeal to County Council. Within ten calendar days of the
date of the written decision a written notice of appeal may be filed with, and all required
filing fees paid to, the Whatcom County Council, Courthouse-1st Floor, 311 Grand
Avenue, Bellingham, WA 98225. The appeal notice must state either:
1)
2)

The specific error of law which is alleged, or
How the decision is clearly erroneous on the entire record.
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Any party of record may request a closed record review of the Hearing
Examiner's Decision, issued under SMP 23.60.15.H.4, by the County Council. Such an
appeal shall be filed with the County Council on forms supplied by the County within ten
(1 0) calendar days of the written decision. If appeal is made to the County Council,
notice of appeal shall be provided to all parties of record at least fifteen (15) days prior
to consideration by the County Council. The Council shall meet to review the Hearing
Examiner's decision within twenty-one (21) days of transmittal thereof, at which time it
may approve or disapprove the application, or remand the matter to the Hearing
Examiner.
More detailed information about appeal procedures is contained in the Official
Zoning Ordinance at Section 20.92.600-.830 and Section 23.60.15.H. A copy of this
document is available for review at the County Council Office. After an appeal has been
filed and the Council Office has received the hearing record and transcript of the public
hearing, the parties will be notified of the time and date to file written arguments.
DATED this day 20th of June 2018.

Michael Bobbink, Hearing Examiner
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WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-59001 TfY 800-833-6384
360-778-5901 Fax

Mark Personius, AICP
Director

June 13, 2018
Revised June 26, 2018
WHATCOM COUNTY PLANNING AND DEVELOPMENT SERVICES
STAFF REPORT
The application of Lake Whatcom Water
and Sewer District for Shoreline
Substantial Development, Shoreline
Conditional Use, & Shoreline Variance

SHR2017-00015, SHC2017-00013,
& SHV20 17-00004
FINDINGS, CONCLUSIONS, AND
RECOMMENDATIONS

I. SUMMARY OF APPLICATION AND RECOMMENDATIONS
Application:

The applicant proposes to rehabilitate an existing 40-year old
sewer pump station and add a generator, awning, concrete slab,
fence, and replace a 4-inch HOPE pipe before a major failure
occurs.

Recommendation:

Staff recommends approval of the requested developments, subject
to the conditions of approval.

II. PRELIMINARY INFORMATION
Applicant:

Lake Whatcom Water & Sewer District
c/o Dan Burwell, RH2 Engineering, Inc.
4164 Meridian St., Ste. 302
Bellingham, WA 98226

Property Location:

In Right-of-Way adjacent to and east of 1543 Geneva St.,
Bellingham

Parcel Number:

N/A

Legal Description:

Within Section 27, Township 38 North, Range 03 East, W.M.

Adjacent Water Body:

Lake Whatcom

Shoreline Designation:

Shoreline Residential

Statewide Significance:

Yes

Authorizing Ordinances:

wee 23.50
wee 23.70.010

Applicability
Administration
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wee 23.70.030

Hearing Examiner

Applicable Shoreline Program Provisions:

wee 23.20
wee 23.30.020
wee 23.30
wee 23.40
wee 23.60.01 o
wee 23.60.030
wee 23.60.040
wee 23.60.130
wee 23.90
wee 23.100
SEPA Review:

Goals and Objectives
Official Shoreline Map
Shoreline Designations
Shorelines of Statewide Significance
Substantial Development Permit Criteria
Variance Permit Criteria
Conditional Use Permit Criteria
Public Hearings
General Policies & Regulations
Shoreline Use Policies & Regulations

Categorically Exempt pursuant to WAC 197-11-800(23)- Utilities

Ill. PROJECT DESCRIPTION
Proposal: The Lake Whatcom Water and Sewer District (LWWSD) proposes to rehabilitate an
existing sewer pump station which pumps sewage from the Geneva sewer basin for 84 developed
single-family parcels. Replacement and new equipment at the new pump station is considered an
expansion of the existing facility, with an additional 550 sq. ft. of new impervious surface area.
The proposal will replace the lid of the wetwell, and pour a concrete slab in place to serve as the
wetwell and valve vault lid. This will result in a 52 sq. ft. expansion beyond the existing wetwell
footprint. Isolation valves, ball check valves and a flow meter will be installed in a 48 sq. ft. vault
buried adjacent to and waterward of the wetwell. The existing wetwell will be cleaned and sealed
prior to getting a new lid. Existing vacuum-prime pumps and motors will be removed from their
position above the wetwell and replaced with submersible pumps to reduce noise and vibration.
Power and control panels will be installed adjacent to the wetwell below a 114 sq. ft. awning, which
will be obscured to neighboring views by a new fence. The applicant has also proposed the
removal of several red alders, which are demonstrated hazard trees.
A permanent standby 87 sq. ft. power generator will be located on the eastern side of the right-ofway (ROW) and approximately 65 ft. from the Ordinary High Water Mark (OHWM), which will also
be surrounded by a new fence. Bollards will be installed to protect the electrical equipment and
generator from vehicle traffic. Direct cut and cover replacement of the existing 4 inch force main is
likely with ends of the existing force main to be capped with concrete and abandoned in place.
Alternatively, pipe-bursting will be used to install a new 4 inch HOPE force main in place of the
existing 4 inch force main between the pump station and manhole in Old Lakeway Drive.
Additionally, 249 sq. ft. of gravel will be brought in to widen the existing roadway to 20 ft. as
required by the Whatcom County Fire Marshal.
This application follows a pre-application which the applicant submitted on August 17, 2017 under
permit number PRE2017-00039.
Project Need: The purpose of this project is to replace an existing 40 year old pump station which
has reached the end of its useful life. The pump station serves 84 developed single-family lots,
and this rehabilitation is proposed to replace the pump station prior to a major failure, which could
impact Lake Whatcom, the drinking water source for thousands of people.
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Project Area Description: The project is proposed to be located at the northern end of the 1500
Block of Geneva St, just south of Lake Whatcom. To the west is private property developed with a
single-family residence, and to the east is property owned by The Firs, which is used for water
oriented recreational opportunities for children, mainly during the summer months. The property
slopes downward toward the lake, and currently contains a gravel driveway, sheds owned by the
Firs, and the existing sewer pump station. There is grass along either side of the gravel driveway
leading toward a patch of Himalayan blackberries surrounding some Red Alders covered in ivy
towards the shoreline.

IV. APPLICABLE CODE & ANALYSIS
Shoreline Jurisdiction: According to the Official Shoreline Map as outlined in WCC
23.30.020.A, the subject site is ·located within the Shoreline Residential shoreline designation.
Pursuant to WCC 23.30.020.B, the map does not necessarily identify or depict the lateral extent
of shoreline jurisdiction nor does it identify associated wetlands. The lateral extent of the
shoreline jurisdiction shall be determined on a case-by-case basis based on the location of the
OHWM, floodway and presence of associated wetlands. As proposed, a portion of the project is
located within Shoreline Jurisdiction.
Shorelines of Statewide Significance: Lake Whatcom is considered a shoreline of statewide
significance, and therefore subject to the regulations of wee 23.40.
Substantial Development Permit Requirement: The proposal requires approval of a shoreline
substantial development permit pursuant to WCG 23.60.01 O.A, as it does not strictly meet one
of the exemptions listed in wee 23.60.022.
Conditional Use Permit Requirement: The proposal requires approval of a Shoreline
Conditional Use permit, as a sewer pump station is considered "regional utility development",
which is a Conditional Use in the Shoreline Residential designation pursuant to WCG 23.30.065,
and the expansion of.a nonconforming use requires a Shoreline Conditional Use permit.
Shoreline Variance Permit Requirement: The proposal requires approval of a Shoreline
Variance permit because a portion of the project includes an expansion of a nonconforming
structure within the Habitat Conservation Area (HCA) buffer per WCC 23.50.070.E.
Public Hearing Requirement: Pursuant to WCC 23.60.130, a public hearing shall be required
when the project meets one of the eight criteria enumerated in that section. One criterion for
requiring a public hearing is for any proposal that requires a variance. Therefore, a public
hearing is required and has been scheduled for June 20, 2018.

23.60.010

Substantial Development Permit Criteria

A.

A substantial development permit shall be required for all proposed use and
development of shorelines unless the proposal is specifically exempt from such
requirements pursuant to one or more of the listed exemptions in 23.60.020.2
(23.60.01 O.A).

B.

In order to be approved, the decision maker must find that the proposal is consistent with
the following criteria:
1.

All regulations of the SMP appropriate to the shoreline designation and the type of
use or development proposed shall be met, except those bulk and dimensional
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standards that have been modified by approval of a shoreline variance under SMP
23.60.030.
2.

All policies of the SMP appropriate to the shoreline area designation and the type
of use or development activity proposed shall be considered and substantial
compliance demonstrated.

3.

For projects located on shorelines of statewide significance, the policies of Chapter
23.40 wee shall also be adhered to.

The applicable SMP regulations are detailed below. Staff comments are provided in italics.
Lake Whatcom is designated as a shoreline of statewide significance per wee 23.40.020. As
such, the statewide interest should be recognized and protected over the local interest. Staff
reviewed this proposal for consistency with wee 23. 40.030 and ReW 90. 58. 030 and finds that this
specific proposal conforms to the policies and statutes for shorelines of statewide significance.

23.60.030

Variance Permit Criteria

A.

The purpose of a variance is to grant relief to specific bulk or dimensional requirements
set forth in this program and any associated standards appended to this program such
as critical areas buffer requirements where there are extraordinary or unique
circumstances relating to the property such that the strict implementation of this program
would impose unnecessary hardships on the applicant/proponent or thwart the policy set
forth in RCW 90.58.020. Use restrictions may not be varied.

B.

Variances will be granted in any circumstance where denial would result in a thwarting of
the policy enumerated in RCW 90.58.020. In all instances extraordinary circumstances
shall be shown and the public interest shall suffer no substantial detrimental effect.

C.

Proposals that would otherwise qualify as a reasonable use pursuant to wee
16.16.270(A) shall require a shoreline variance and shall meet the variance criteria in
this section.

D.

Variances may be authorized, provided the applicant/proponent can demonstrate all of
the following:
1.

That the strict application of the bulk or dimensional criteria set forth in this
program precludes or significantly interferes with reasonable permitted use of the
property;

2.

That the hardship described in subsection A of this section is specifically related to
the property, and is the result of conditions such as irregular lot shape, size, or
natural features and the application of this program, and not, for example, from
deed restrictions or the applicant's/proponent's own actions;

3.

That the design of the project will be compatible with other permitted activities in
the area and will not cause adverse effects on adjacent properties or the shoreline
en vi ron ment;

4.

That the variance authorized does not constitute a grant of special privilege not
enjoyed by the other properties in the area, and will be the minimum necessary to
afford relief;

5.

That the public interest will suffer no substantial detrimental effect;

6.

That the public rights of navigation and use of the shorelines will not be materially
interfered with by the granting of the variance; and
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7.
F.

Mitigation is provided to offset unavoidable adverse impacts caused by the
proposed development or use.

Other factors that may be considered in the review of variance requests include the·
conservation of valuable natural resources and the protection of views from nearby
roads, surrounding properties and public areas; provided, the criteria of subsection D of
this section are first met. In addition, variance requests based on the
applicant's/proponent's desire to enhance the view from the subject development may
be granted where there are no likely detrimental effects to existing· or future users, other
features or shoreline ecological functions and/or processes, and where reasonable
alternatives of equal or greater consistency with this program are not available. In platted
residential areas, variances shall not be granted that allow a greater height or lesser
shore setback than what is typical for the immediate block or area.

The proposal involves the expansion of a nonconforming structure, which requires a shoreline
variance per wee 23.50.070.E. The existing sewer pump station is located within the Habitat
Conservation Area (HCA) buffer of Lake Whatcom, which extends 100 .ft. upland from the
Ordinary High Water Mark (OHWM). The proposal increases the footprint within the buffer by
550 sq. ft. The applicant has demonstrated that it is not feasible to rehabilitate the existing
facilities without expanding the existing development. The expansion was minimized to the
extent possible, and only 52 sq. ft. of the expansion will be further waterward than the existing
development. The Whatcom County Fire Marshal required that the gravel access road be
increased to 20 ft. wide to comply with the fire code, accounting for 249 sq. ft. of the total
proposed expansion.
The applicant has shown that the strict application of the bulk and dimensional criteria of the
SMP would require the expansion component of the project to be located further from the
pumps in the wetwell and out of the HCA buffer, causing a greater risk of sewage overflow ·
entering Lake Whatcom. The hardship was caused by the location of the existing development,
which was installed 40 years ago under different shoreline regulations, and was not caused by
the applicant's own actions. The applicant has worked with property owners on either side of
the proposed development to ensure it is compatible with other permitted activities in the area.
With mitigation, the project will not cause adverse effects on adjacent uses or the shoreline
environment. The applicant has shown that the proposed expansion is the minimum necessary,
and has revised their proposal to move equipment farther from the shoreline. This variance
does not grant a special privilege that would not be afforded to other similar projects with similar
circumstances. The public interest will suffer not substantial detrimental effect, and the project
will aid the public interest in providing service to 84 developed single-family parcels, and will
protect the public's drinking water from sewage overflow. Furthermore, the expansion will not
interfere with the public's rights of navigation or use of the shorelines. The applicant has
proposed mitigation to address all unavoidable impacts.

23.60.040

Conditional Use Permit Criteria

A.

The purpose of a conditional use permit is to allow greater flexibility in administering the
use regulations of this program in a manner consistent with the policy of RCW
90.58.020. In authorizing a conditional use, special conditions may be attached to the
permit by the county or the Department of Ecology to control any undesirable effects of
the proposed use.

B.

Uses specifically classified or set forth in this program as conditional uses and unlisted
uses may be authorized, provided the applicant/proponent can demonstrate all of the
following:
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C.

1.

That the proposed use will be consistent with the policy of RCW 90.58.020 and this
program.

2.

That the proposed use will not interfere with normal public use of public shorelines.

3.

That the proposed use of the site and design of the project will be compatible with
other permitted uses within the area.

4.

That the proposed use will not cause adverse effects to the shoreline environment
in which it is to be located.

5.

That the public interest suffers no substantial detrimental effect.

Other uses not specifically classified or set forth in this program, including the expansion
or resumption of a nonconforming use pursuant to wee 23.50.070, may be authorized
as conditional uses, provided the applicant/proponent can demonstrate that the proposal
will satisfy the criteria set forth in subsection B of this section, and that the use clearly
requires a specific site location on the shoreline not provided for under the program, and
extraordinary circumstances preclude reasonable use of the property in a manner
consistent with the use regulations of this program. Uses that are prohibited cannot be
authorized by a conditional use permit.

Staff has reviewed the proposal and found that the proposed expansion of an existing sewer
pump station, considered a Conditional Use in the Shoreline Residential designation, will be
consistent with the policy of RCW 90. 58.020 and the SMP. The proposed use will not interfere
with normal public use of public shorelines. The proposed use of the site and design of the
project will be compatible with other permitted uses within the area, since the existing
development has been in this location for 40 years, and the applicant is proposing to continue
using this equipment, with a 550 sq. ft. expansion. The proposed expansion will not cause
adverse effects to the shoreline environment, and the public interest will suffer no substantial
detrimental effect. In fact, the proposed use serves the public interest by pumping sewage for
84 developed single-family properties, and with this upgrade and expansion, reduces the
possibility of sewage overflow from an aging' system.

23.90.030

Ecological Protection and Critical Areas

23.90.030.8

Regulations

1.

Mitigation Sequencing - To comply with the policies of SMP 23.90.03.A, a shoreline
permit applicant or project proponent shall demonstrate all reasonable efforts have been
taken to provide sufficient mitigation such that the activity does not have significant
adverse impacts. Mitigation shall occur in the following prioritized order:
a.

Avoiding the adverse impact altogether by not taking a certain action or parts of an
action, or moving the action.

b.

Minimizing adverse impacts by limiting the degree or magnitude of the action and
its implementation by using appropriate technology and engineering, or by taking
affirmative steps to avoid or reduce adverse impacts.

c.

Rectifying the adverse impact by repairing, rehabilitating or restoring the affected
environment.

d.

Reducing or eliminating the adverse impact over time by preservation and
maintenance operations during the life of action.
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e.

Compensating for the adverse impact by replacing, enhancing, or providing similar
substitute resources or environments and monitoring the adverse impact and the
mitigation project and taking appropriate corrective measures.

2.

Because of its incorporation by reference herein under Section 23.1 0.06.A. above ,the
provisions of the Whatcom County Critical Areas Ordinance, WCC 16.16, shall apply to
any use, alteration or development within shoreline jurisdiction whether or not a
shoreline permit or written statement of exemption is required. Unless otherwise stated,
no development shall be constructed, located, extended, modified, converted, or altered,
or land divided without full compliance with WCC 16.16 and the Program, provided that
alteration for a water-oriented use may be allowed in accordance with WCC
16.16.225. 8.3~ Within shoreline jurisdiction, the regulations of WCC 16.16 shall be
liberally construed together with the Program to give full effect to the objectives and
purposes of the provisions of the Program and Act.

3.

Unless otherwise stated, critical area buffers shall be protected and/or enhanced
pursuant to this Program and WCC 16.16.

7.

The cumulative effects of individual development proposals shall be identified and
evaluated to assure that no net loss standards are achieved.

This project was reviewed by critical areas staff for conformance with WCC 16. 16, specifically
Staff finds that the proposal meets all policies and
habitat conservation areas (HCA).
regulations related to ecological protection and critical areas. The proposed expansion of the
sewer pump station will result in unavoidable critical area impacts. However, the applicant has
prepared a mitigation plan to mitigate for any loss in functional value of the Habitat Conservation
Area and buffer. The mitigation· plan includes the removal of non-native, invasive species as
well as hazard trees, and will replant with native trees and shrubs. A 600 sq. ft. area will be
enhanced with native vegetation at a rate of greater than 1:1. Non-native and invasive English
ivy and Himalayan blackberry will be removed. The mitigation report states that this will provide
a functional uplift of the existing shoreline HCA, is consistent with best available science, and is
compatible with Lake Whatcom Watershed and recovery planning goals.
The applicant has a/so proposed the removal of hazard trees along the shoreline and submitted
an arborist report by Patrick Sullivan, /SA Certified Arborist, showing that the trees in this
location meet the definition of a {thazard tree". A group of Red Alder trees are growing here
which may have stemmed from a previous Red Alder stump, and the arborist determined that
many of the trees have reached a state of potential imminent failure. The applicants have
proposed mitigation for the trees removed. Mitigation for the tree removal includes removing all
invasive species, replanting Sitka willow and red stem dogwood, hydro seeding exposed soils
with native grasses, replanting salmonberry, nootka rose, and black hawthorn. With mitigation
the removal of hazard trees meets the policies and regulations related to ecological protection
and critical areas.

23.90.040

Water Quality and Quantity

23.90.040.8

Regulations

1.

Shoreline use and development shall incorporate measures to protect and maintain
surface and ground water quantity and quality in accordance with all applicable laws.

2.

New development shall provide stormwater management facilities designed,
constructed, and maintained in accordance with the current stormwater management
standards. Deviations from these standards may be approved where it can be
demonstrated that off-site facilities would provide better treatment, or where common
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retention, detention and/or water quality facilities meeting such standards have been
approved as part of a comprehensive stormwater management plan.
3.

Best management practices (BMPs) for control of erosion and sedimentation shall be
implemented for all development in shorelines through an approved temporary erosion
and sediment control (TESC) plan, or administrative conditions.

5.

All materials that may come in contact with water shall be constructed of materials, such
as untreated wood, concrete, approved plastic composites or steel, that will not
adversely affect water quality or aquatic plants or animals. Materials used for decking or
other structural components shall be approved by applicable state agencies for contact
with water to avoid discharge of pollutants from wave splash, rain, or runoff. Wood
treated with creosote, copper chromium arsenic or pentachlorophenol is prohibited in or
above shoreline water bodies.

Staff finds that the proposal meets all policies and regulations related to water quality and
The project is exempt from stormwater design review pursuant to wee
quantity.
20.51.420(1)(a) for the below grade pipe, conduit, cabling, and wiring and any below grade, at
grade, and/or above grade appurtenances for the sewer pump station facilities. The 249 sq. ft.
of new road surface is also exempt from the requirement to provide a stormwater design per
wee 20.51.420(1)(e) because the increase in impervious surfaces is less than 500 sq. ft. The
project will be conditioned to require BMPs during construction, and construction of more than
500 sq. ft. is limited to June 1 -September 30 of any year.

23.90.050

Views & Aesthetics

23.90.050.8

Regulations

1.

Protection and/or enhancement of critical areas and their associated buffers shall be
preferred over provisions for visual access, when the two are in conflict.

2.

The following standards shall apply to developments and uses within the jurisdiction of
this program:
c. Building surfaces on or adjacent to the water shall employ materials that minimize
reflected light.
d. Building mechanical equipment shall be incorporated into building architectural
features, such as pitched roofs, to the maximum extent possible. Where mechanical
equipment cannot be incorporated into architectural features, a visual screen shall be
provided consistent with building exterior materials that obstructs views of such
equipment.
f.

Fences, walls, hedges and other similar accessory structures, excluding those
associated with agricultural uses, shall be limited to four feet in height between the
ordinary high water mark and structures, and within shoreline view areas as defined
in Chapter 23.110 WCC; provided, that, within shoreline view areas, the
administrator may approve a greater height where a fence or other feature is parallel
to the right-of-way and does not extend above a line of sight between the ordinary
high water mark and a point three and one-half feet above the centerline of the road.

g. Where permitted, fences, walls, hedges and other similar structures shall be limited
to four feet in height within critical area buffers. Outside of critical area buffers,
fences shall be limited to six feet in height.
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h. Fences, walls, hedges or private accessory structures on public property shall not be
permitted to obscure shoreline views within shoreline view areas. as defined in
Chapter 23.110 wee or from existing residences on adjacent property, unless
specific findings are made that the proposed view obstruction is justified by
overriding considerations of the public interest.
The proposed mechanical equipment will be screened with fences that are proposed to be 6 ft.
tall. The generator will be up to 7 ft. tall and the awning over the electrical panels will be 8. 5 ft.
tall. The fences exceed the typical height limit for the HeA buffer, but will not obscure views
more than the mechanical equipment within the fences, and the fences will help provide a visual
screen.

23.90.060

Vegetation Conservation

23.90.060.8

Regulations

1.

Shoreline developments shall comply with the vegetation conservation policies of this
Program through compliance with the critical area standards of WCC 16.16.335,
16.16.360, 16.16.630 and 16.16. 740 for protection and maintenance of critical area and
buffer vegetation.

2.

Where compliance with SMP 23.90.06.8.1 is not feasible or required, new developments
shall be required to develop and implement a vegetation management plan. When
required, vegetation management plans shall be prepared by a qualified professional
and shall be consistent with the requirements in wee 16.16.260. 8 and .e, provided that
the· Administrator may establish prescriptive standards for vegetation conservation and
management as an alternative to requiring a specific plan for a development. Vegetation
management plans shall describe actions that will be implemented to ensure that buffer
areas provide ecological functions equivalent to a dense native vegetation community to
the extent possible given the area that is feasibly available. Required vegetation shall
be maintained over the life of the use and/or development by means of a conservation
easement or similar legal instrument recorded with the Whatcom County Auditor.

4.

Vegetation clearing shall be limited to the minimum necessary to accommodate
approved shoreline development.

5.

Removal of noxious weeds and/or invasive species shall be incorporated in vegetation
management plans, as necessary, to facilitate establishment of a stable community of
native plants.

The application documents describe the impacts to the shoreline and habitat conservation area
(HeA) buffer. lmprovt;ments are proposed within approximately 550 square feet of regulated
shoreline HeA buffer. To ensure compliance with the policies and regulations of wee
23. 90.030, the applicant has proposed 600 sq. ft. of compensatory mitigation to enhance the
HeA buffer, which the mitigation report identifies as a functional uplift of the existing buffer.
Monitoring is required as a part of the required mitigation, prepared by a qualified professional.
The applicant has demonstrated that the vegetation cleared will be the minimum necessary to
complete the project, and the remov.al of noxious weeds/invasive species has been incorporated
into the mitigation plan.

23.90.080

Public Access
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23.90.080.8

1.

Regulations

In the review of all shoreline substantial development, conditional use permits, or
developments of more than four residential lots or dwelling units, consideration of public
access shall be required, subject to the test stated in subsection (A)(2) of this section.
When appropriate, provisions for adequate public access shall be incorporated into such
proposals, including land division, unless the applicant/proponent demonstrates that one
or more of the following provisions apply:
a. Unavoidable health or safety hazards to the public exist that cannot be prevented
by any practical means;
b. Inherent security requirements of the use cannot be satisfied through the
application of alternative design features or other solutions;
c. The cost of providing the access, easement, alternative amenity, or mitigating the
impacts of the public access is unreasonably disproportionate to the total longterm cost of the proposed development;
d. Significant environmental impacts will result from the public access that cannot
be mitigated;
e. Significant undue and unavoidable conflict between any access provisions and
the proposed use and/or adjacent uses would occur and cannot be mitigated.

5.

Public access shall consist of a dedication of land or a physical improvement in the form
of a walkway, trail, bikeway'; corridor, viewpoint, park, deck observation tower, pier, boat
launching ramp, dock or pier area, or other area serving as a means of view and/or
physical approach to public waters and may include interpretive centers and displays.

7.

Public access provided by shoreline street ends, public utilities and rights-of-way shall
not be diminished (RCW 35.79.035 and 36.87.130). Shoreline development by public
entities shall include public access measures as part of each development project.

8.

Public access shall incorporate the following location and design criteria:
a. Where open space is provided along the shoreline, and public access can be
provided in a manner that will not adversely impact shoreline ecological functions
and/or processes, a public pedestrian access walkway parallel to the ordinary high
water mark of the property is preferred. The walkway shall be buffered from sensitive
ecological features and provide limited and controlled access to sensitive features
and the water's edge where appropriate. Fencing may be provided to control
damage to plants and other sensitive ecological features and where appropriate.
Trails shall be constructed of permeable materials and limited to five feet in width to
reduce impacts to ecologically sensitive resources.
b. Public access shall be located adjacent to other public areas, accesses and
connecting trails, connected to the nearest public street; and include provisions for
handicapped and physically impaired persons where feasible.
c. Where views of the water or shoreline are available and physical access to the
water's edge is not present or appropriate, a public viewing area shall be provided.
d. Design shall minimize intrusions on privacy by avoiding locations adjacent to
windows and/or outdoor private open spaces or by screening or other separation
techniques.
e. Design shall provide for the safety of users, including the control of offensive conduct
through public visibility of the public access area, or through provisions for oversight.
The administrator may authorize a public access to be temporarily closed in order to,
develop a program to address offensive conduct. If offensive conduct cannot be
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reasonably controlled, alternative facilities may be approved through a permit
revision.
f.

Public amenities appropriate to the use of a public access area such as benches,
picnic tables and sufficient public parking to serve the users shall be provided.

g. Commercial developments that attract a substantial number of persons and
developments by government/public entities may be required to provide public
restrooms, facilities for disposal of animal waste and other appropriate public
facilities.
12.

Public access facilities shall be maintained over the life of the use or development.
Future actions by successors in interest or other parties shall not diminish the usefulness
or value of require~ public access areas and associated improvements.

15.

Public access facilities shall be available to the public 24 hours per day unless specific
exceptions are granted though the shoreline permit process subject to the provisions of
subsection (8)(1) of this section.

The existing conditions at this site provide public access to the shoreline in the form of visual
access. The proposed improvements would maintain that visual access to the shoreline at the
end of this County road.

23.90.090

Site Planning

23.90.090.8

Regulations

2.

An assessment of the existing ecological functions and/or processes provided by
topographic, physical and vegetation characteristics of the site shall accompany
development proposals; provided that proposals for single-family residences shall be
exempt from this requirement. Such assessments shall include the following general
information:
a. Impacts of the proposed use/development on ecological processes with clear
designation of existing and proposed routes for water flow, wildlife movement and
other features.
b. Infrastructure requirements such as parking, services, lighting and other features,
together with the effects of those infrastructure improvements on shoreline ecological
functions and/or processes.

3.

Vehicle and pedestrian circulation systems shall be designed to minimize clearing,
grading and alteration of topography and natural features. Roadway and driveway
alignment shall follow the natural contours of the site and minimize width to the
maximum extent feasible. Elevated walkways should be utilized to cross wetlands.

4.

Impervious surfacing for parking lot/space areas shall be minimized through the use of
alternative surfaces where feasible, consistent with the May 2005 Low Impact
Development Technical Guidance Manual for Puget Sound.

5.

Utilities shall be located within roadway and driveway corridors and rights-of-way
wherever feasible.

6.

Design of structures should conform to natural contours and minimize disturbance to
soils and native vegetation. Foundations shall be tiered with earth retention incorporated
into the structure.
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9.

Accessory uses that do not require a shoreline location shall be sited away from the
land/water interface and landward of the principal use and, unless otherwise specified,
shall observe critical area regulations and buffers in Chapter 16.16 WCC.

10.

Development shall be located, desi.gned, and managed so that impacts on public use of
the shoreline are minimized.

11.

Public recreation activities such as fishing, clam digging, swimming, boating, and
wading, and water-related recreation shall be protected through specific provisions to
avoid impacts, or provide access as applicable.

14.

All shoreline use and development shall provide setbacks from adjacent properties in
accordance with WCC Table 23.90.130(C). Setbacks shall be of adequate width to
attenuate proximity impacts such as noise, light and glare, and may address scale and
aesthetic impacts. Fencing or landscape areas may be required to provide a visual
screen.

Staff finds that the proposal meets all policies and regulations related to site planning as shown
above. The project has been designed to have the least impact possible on the land, and
additional unavoidable impacts will be mitigated for. The project expands impervious surface for
the roadway but only to the minimum extent required by code. The project is for the
rehabilitation and expansion of existing utilities which are already located within a right-of-way
as required above. Impacts on public use of the shoreline will be minimal, and visual public
access of the shoreline will be maintained. Except as authorized under this decision, the project
meets the bulk and dimensional requirements of the SMP as outlined in wee 23.90.130(e).
Fencing has been proposed to provide a visual screen of the utility equipment.

23.90.100

Landfill and Excavation

23.90.100.8

Regulations

1.

Landfill and excavation shall be minimized to the maximum extent practicable and allowed
only along with approved shoreline use and development activities that are consistent with
this Program.

4.

Landfills or excavation shall not be located where shore stabilization will be necessary to
protect materials placed or removed. Disturbed areas shall be immediately stabilized and
revegetated, as applicable.

6.

Landfills, beach nourishment and excavation shall be designed to blend physically and
visually with existing topography whenever possible, so as not to interfere with long-term
appropriate use including lawful access and enjoyment of scenery.

8.

A temporary erosion and sediment control (TESC) plan shall be provided for all
proposed landfill and excavation activities.

The proposed project includes an additional 249 sq. ft. of gravel to widen an existing gravel
access road to a width of 20ft. to comply with fire regulations. This is the minimum necessary
and will be added to either side of the existing gravel road. A temporary erosion and sediment
control (TESe) is required as a condition of approval.

23.100.160

Utilities

23.100.160.8

Regulations
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1.

Design and Operation.
b. Sewage Systems.
i.

Sewage trunk lines, interceptors, pump stations, treatment plants ·and other
components that are not water-dependent shall be located away from shoreline
jurisdiction unless alternative locations, including alternative technology, are
demonstrated to be infeasible and it is demonstrated that the facilities do not
result in a net loss of shoreline ecological functions and processes or significant
impacts to other shoreline resources and values such as parks and recreation
facilities, public access and archaeological, historic, and cultural resources, and
aesthetic resources.

ii.

Outfall pipelines and diffusers are water-dependent, but should be located only ·
where there will be no net loss in shoreline ecological functions and processes or
adverse impacts upon shoreline resources and values.

iii. Septic tanks and drainfields are prohibited where public sewer is reasonably
available.
h. Minimum required setbacks from shorelines and side property lines and maximum
height limits are contained in wee 23.90.130, Shoreline bulk provisions - Buffers,
setbacks, height, open space and impervious surface coverage.
The existing sewage pump station is already located within shoreline jurisdiction and the
applicant has shown that it is not feasible to relocate the facility outside of shoreline jurisdiction
or to locate the new components for the system outside of shoreline jurisdiction. Instead, they
have shown that the expansion necessary to rehabilitate the existing pump station is the
minimum necessary and the emergency generator has been located as far from the OHWM as
possible. With mitigation the applicant has demonstrated that there will be no net loss in
shoreline ecological functions and process or adverse impacts on shoreline resources and
values. The proposed infrastructure is consistent with the bulk and dimensional standards other
than those authorized by this shoreline variance.

V. Cumulative Impact Analysis

In the granting of all shoreline substantial development permits, shoreline conditional use
permits, and shoreline variance permits, consideration shall be given to the cumulative
environmental impact of additional requests for like actions in the area. For example, if shoreline
permits were granted for other developments in the area where similar circumstances exist, the
sum of the permitted actions should also remain consistent with the policy of ReW 90.58.020
and should not produce significant adverse effects to the shoreline ecological functions and
processes or other users.
Pursuant to WCC 23.60,010.C, WCC 23.60.030.G and WCC 23.60.040.0 the project was
reviewed for consideration of potential cumulative impacts that would result if similar
The proposal as conditioned
developments were permitted under similar circumstances.
appears to comply with the development standards, bulk and dimensional setbacks, vegetation
conservation standards, and critical area requirements. As such, additional approvals for additional
developments where similar circumstances exist are not likely to represent a cumulative
environmental impact to the shoreline. It is the opinion of staff that this project as proposed and
conditioned meets the ecological protection polices of the Whatcom County Shoreline
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Management Program resulting in no net loss of ecological functions and process and that the
sum of similar permitted actions appears to comply with the policy of RCW 90. 58.020.

VI. PUBLIC COMMENTS

Two public comments were received during the public comment period for this application. The
Lummi Nation submitted comments via email on November 9, 2017. They requested that
Whatcom County's Inadvertent Discovery Plan should remain on site during all project activities
to ensure that a clear plan is available should archaeological resources or human remains be
encountered. These have been incorporated as conditions of approval below. The neighboring
property owner to the west, Betty Balfour, also submitted comments regarding the proposal,
received by Whatcom County on November 27, 2017. Her comments are centered around the
"transformer" which appears to be the "generator" identified on submitted site plans. Ms.
Balfour suggested that this would impede her views and negatively affect her property values,
and suggested it be located on the eastern side of the County Right-of-Way. After private
discussions between the applicant and Ms. Balfour, the applicant submitted revised site plans
showing the generator located on the eastern side of the ROW.

VII. AGENCY COMMENTS
Joshua Fleischmann, Critical Areas Planner - Planning & Development Services: Submitted a
memorandum on March 29, 2018 signing off on project approval with the following conditions:
Mitigation shall be completed consistent with the approved mitigation plan filed under
MIT2018-00014. Per wee 16.16.260(C), an as-built shall be submitted after installation
of the mitigation plantings. Following approval of the as-built by critical areas staff, a
monitoring report shall be required for years 1-5 that demonstrates that all performance
standards within the mitigation plan have been met and plantings are successful. If the
mitigation appears to be successful in year 3, then critical areas staff may close the
monitoring period at that time.

Denise Doezema, Engineering Technician - Public Works River & Flood: Submitted a
memorandum on October 25, 2107 signing off on project approval with the following conditions:
Construction Best Management Practices (BMP's) shall be required according to
approved TESC in order to reduce or eliminate any potential construction storm water
impacts to the adjacent waters and/or floodplain area.
All disturbed areas will be required to be seeded and/or mulched upon completion of the
project.
The project shall be designed to minimize or eliminate infiltration of flood waters into the
system and discharge from the system into flood waters.
The top of the proposed concrete slab should be located at or above the BFE of 319.0
feet (City Datum).
Structures must be anchored to resist flotation, collapse, and lateral movement.
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All electrical and mechanical equipment, and fuel tanks, must be anchored and designed
to be water resistant or elevated above the BFE so as to prevent water from entering or
accumulating within the components.
A Floodplain Habitat Assessment will not be required for compliance with the ESA
because Lake Whatcom is not listed as Critical Habitat for endangered/listed species.

Sarah Cierebiej, Environmental Health Specialist - Health Department:
Submitted a
memorandum on June 11, 2018 signing off on project approval with no additional conditions.

Jim Deasy, Engineering Technician - Public Works:
Submitted a memorandum dated
November 17, 2017signing off on project approval with the following conditions:
A Revocable Encroachment Permit is required for work within the County ROW.
Approved plans by a civil engineer, licensed in the state of Washington, are required
prior to the beginning of any site ground work. These plans shall include at a minimum:
a) All development shall comply with the Whatcom County Development Standards
(WCDS) (Including, but not limited to Chapter 5, Section 512, as revised on
September 23, 2015).
b) Per wee 20.80.630, projects within the NPDES II permit area shall comply with
the 2012/2014 SWMM. Per the 2012/2014 SWMM, this project is subject to
Minimum Requirement #2, Construction Stormwater Pollution Prevention.
c) If any road closures are anticipated, approved traffic plans coupled with proper
notification procedures are necessary.

Michael Kershner, Watershed Planner - Planning and Development Services: Submitted a
memorandum on April 27, 2018 signing off on project approval with the following conditions:
An ESC inspection shall be performed during construction. Contact watershed staff at
(360) 778-5948 or (360) 778-5946 to schedule the ESC inspection. Please call 24 hours
in advance of your desired inspection date.
Activities which expose more than 500 sq. ft. of soil are prohibited from October 1
through May 31.
Stormwater from the proposed development shall be controlled in a manner which does
not degrade any critical areas or surface waters or direct water onto neighboring
properties.
Should more than 500 sq. ft. of new impervious surface is created or if more than 1,500
sq. ft. of impervious surface be replaced; a stormwater plan consistent with wee
20.51.420 will be required.

Will Anderson, Fire Marshal, Planning & Development Services: Submitted a memorandum
dated January 24, 2018 signing off on project approval with the following conditions:
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Access gravel road shall be 20 ft. wide gravel from the paved road to the end of the
existing gravel area locate!d at the survey control monument.
Impact posts shall be placed around any structure/equipment placed within 10 ft. of the
road.
NFPA placards and labeling shall be required to meet the International Fire Code 2015
edition and current applicable adopted NFPA standards.
The proposal shall comply with all applicable codes and ordinances adopted by
Whatcom County. Any overlooked hazardous condition and/or violation of applicable
code does not imply approval of such condition or violation.

VIII. RECOMMENDATION
Based on the above findings, Staff recommends approval of the Shoreline Substantial
Development Permit, Shoreline Conditional Use Permit, and Shoreline Variance subject to the
following conditions:
1.

The proposed shoreline developments shall be consistent with the scope and site plan
Any changes to the proposed
approved by this shoreline conditional use permit.
development may require additional review and approval by the Whatcom County
Shoreline Administrator and/or Whatcom County Hearing Examiner.

2.

The project must be constructed in accordance with the submitted plans/drawings and
supporting documentation and comply with all agency permit conditions.

3.

Issuance of this shoreline permit does not release the applicant from any other Local,
State, regional or Federal statutes or regulations applicable to the proposed development.

4.

Washington State Department of Ecology Water Quality Standards shall be maintained.

5.

The project shall not result in significant degradation of ground or surface waters and shall
be completed during periods of dry weather.

6.

Except as authorized under this decision, the proposal must comply with all bulk and
dimensional setback requirements as required by the Whatcom County Shoreline
Management Program and the Whatcom County Zoning Code.

7.

Mitigation shall be completed consistent with the approved mitigation plan filed under
MIT2018-00014, except that cut material from hazard trees is not required to be felled into
Lake Whatcom. Per WCC 16.16.260(C), an as-built shall be submitted after installation of
the mitigation plantings. Following approval of the as-built by critical areas staff, a
monitoring report shall be required for years 1-5 that demonstrates that all performance
standards within the mitigation plan have been met and plantings are successful. If the
mitigation appears to be successful in year 3, then critical areas staff may close the
monitoring period at that time.

8.

Construction Best Management Practices (BMP's) shall be required according to approved
TESC in order to reduce or eliminate any potential construction storm water impacts to the
adjacent waters and/or floodplain area.
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9.

All disturbed areas will be required to be seeded and/or mulched upon completion of the
project.

10.

The project shall be designed to minimize or eliminate infiltration of flood waters into the
system and discharge from the system into flood waters.

11.

The top of the proposed concrete slab should be located at or above the BFE of 319.0 feet
(City Datum).

12.

Structures must be anchored to resist flotation, collapse, and lateral movement.

13.

All electrical and mechanical equipment, and fuel tanks, must be anchored and designed
to be water resistant or elevated above the BFE so as to prevent water from entering or
accumulating within the components.

14.

A Floodplain Habitat Assessment will not be required for compliance with the ESA
because Lake Whatcom is not listed as Critical Habitat for endangered/listed species.

15.

A Revocable Encroachment Permit is required for work within the County ROW.

16.

Approved plans by a civil engineer, licensed in the state of Washington, are required prior
to the beginning of any site ground work. These plans shall include at a minimum:

a.

All development shall comply with the Whatcom County Development Standards
(WCDS) {Including, but not limited to Chapter 5, Section 512, as revised on
September 23, 2015).

b.

Per WCC 20. 80. 630, projects within the NPDES II permit area shall comply with the
201212014 SWMM. Per the 201212014 SWMM, this project is subject to Minimum
Requirement #2, Construction Stormwater Pollution Prevention.

c.

If any road closures are anticipated, approved traffic plans coupled with proper
notification procedures are necessary.

17.

An ESC inspection shall be performed during construction. Contact watershed staff at
(360) 778-5948 or (360) 778-5946 to schedule the ESC inspection. Please call 24 hours in
advance of your desired inspection date.

18.

Activities which expose more than 500 sq. ft. of soil are prohibited from October 1 through
May 31.

19.

Storm water from the proposed development shall be controlled in a manner which does
not degrade any critical areas or surface waters or direct water onto neighboring
properties.

20.

Should more than 500 sq. ft. of new impervious surface is created or if more than 1, 500
sq. ft. of impervious surface be replaced, a stormwater plan consistent with WCC
20.51.420 will be required.

21.

Temporary erosion and sediment control (TESC)is required.

22.

Access gravel road shall be 20 ft. wide gravel from the paved road to the end of the
existing gravel area located at the survey control monument.
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23.

Impact posts shall be placed around any structure/equipment placed within 10 ft. of the
road.

24.

NFPA placards and labeling shall be required to meet the International Fire Code 2015
edition and current applicable adopted NFPA standards.

25.

The proposal shall comply with all applicable codes and ordinances adopted by Whatcom
County. Any overlooked hazardous condition and/or violation of applicable code does not
imply approval of such condition or violation.

26.

All construction debris shall be removed from the shoreline environment upon completion of
the project and disposed of in accordance to all applicable regulations.

27.

Should archaeological resources (e.g. shell midden, faunal remains, stone tools) be
observed during project activities, all work in the immediate vicinity should stop, and the
area should be secured. The Washington State Department of Archaeology and Historic
Preservation (Gretchen Kaehler, Local Government Archaeologist 360-586-3088) and the
Lummi Nation Tribal Historic Preservation Office (Lena Tso, THPO 360-312-2257; Tame/a
Smart, Deputy THPO 360-312-2253) should be contacted immediately in order to help
assess the situation and to determine how to preserve the resource(s). Compliance with
all applicable laws pertaining to archaeological resources is required.

28.

If ground disturbing activities encounter human skeletal remains .during the course of
construction, then all activity will cease that may cause further disturbance to those
remains. The area of the find will be secured and protected from further disturbance. The
finding of human skeletal remains will be reported to the county medical examiner/coroner
and local law enforcement in the most expeditious manner possible. The remains will not
be touched, moved, or further disturbed. The county medical examiner/coroner will
assume jurisdiction over the human skeletal remains and make a determination of whether
those remains are forensic or non-forensic. If the county medical examiner/coroner
determines the remains are non-forensic, then they will report that finding to the
Department of Archaeology and Historic Preservation (DAHP) who will then take
jurisdiction over the remains. The DAHP will notify .any appropriate cemeteries and all
affected tribes of the find. The State Physical Anthropologist will make a determination of
whether the remains are Indian or Non-Indian and report that finding to any appropriate
cemeteries and the affected tribes. The DAHP will then handle all consultation with the
affected parties as to the future preservation, excavation, and disposition of the remains.

29.

Construction shall be commenced within two (2) years of the effective date of this
shoreline permit, as defined by 23.60.190(A)(3), and shall be completed in five (5) years.
The Shoreline Administrator may grant a single extension for a period of not more than
one (1) year based on a showing of good cause. Such request must be filed with the
Shoreline Administrator before the expiration date described above.

Report prepared by:
Kyla Walters
Whatcom County Shoreline Administrator
Planning and Development Services
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