WHATCOM COUNTY HEARING EXAMINER

RE:

SHORELINE SUBSTANTIAL DEVELOPMENT)
SHORELINE CONDITIONAL USE
)
SHORELINE VARIANCE
)
Application for
)
)
Washington Department of Fish & Wildlife )
"DeGroot Public Water Access Site"
)
)

SHR2017-0014
SHC2017-0012
SHV2017-0003

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND DECISION

SUMMARY OF APPLICATION AND DECISION

Application: The Washington Department of Fish & Wildlife [WDF&W] seeks a
Shoreline Substantial Development Permit, Shoreline Conditional Use and
Shoreline Variance Permit to construct a new boat launch site, with
associated parking and restroom facilities on the Nooksack River, at 7400
Guide Meridian Road, Lynden, Washington.

Decision:

The requested permits are granted, subject to conditions.
FINDINGS OF FACT

INTRODUCTION
The following Findings of Fact and Conclusions of Law are based upon consideration of the exhibits admitted herein and evidence presented at the public hearing.

I.
PRELIMINARY INFORMATION

Applicant:

Washington Department ofFish & Wildlife

Property Location:

7400 Guide Meridian Road
Lynden, Washington

Legal Description: Within Section 36, Township 40 North, Range 02 East, W.M.
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Adjacent Water Body:

Nooksack River

Shoreline Designation:

Resource, Aquatic

Statewide Significance:

Yes

Authorizing Ordinances:

SMP 23.50 Applicability
SMP 23.70.010
Administration
SMP 23.70.030
Hearing Examiner

Applicable Shoreline Program Provisions
SMP 23.20
Goals and Objectives
SMP 23.30.020
Official Shoreline Map
SMP 23.30
Shoreline Designations
SMP 23.40
Shoreline of Statewide Significance
SMP 23.60.010
Substantial Development Permit Criteria
SMP 23.60.030
Variance Permit Criteria
SMP 23.60.040
Conditional Use Permit Criteria
SMP 23.60.130
Public Hearings
SMP 23.90
General Policies & Regulations
SMP 23.100
Shoreline Use Policies & Regulations
SEPA Review:

Determination of Non-Significance [DNS], issued May 3, 2017, by
WDFW, acting as Lead Agency

Legal Notices:

Published - Notice of Public Hearing, May 10, 2018
Posted - Notice of Public Hearing, May 10, 2018
Mailed - Notice of Public Hearing, May 3, 2018

Hearing Date:

May 23, 2018

Parties of Record
Washington Department of Fish & Wildlife
Anna Sample
600 Capitol Way N
Olympia, WA 98501
Kyla Walters, Shoreline Administrator
Planning and Development Services
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Exhibits:
1.

Master Land Use Application with attachments
1-1
Fee Responsibility
1-2
Shoreline Substantial Supplemental Application
1-3
PDS Guidelines for Finding Property Owners
1-4
Master Land Use Application, SHC2017-0012
1-5
Fee Responsibility
1-6
Shoreline Conditional Use Supplemental Application
1-7
RCW 90.58.020
1-8
Master Land Use Application, SHV2017 -0003
1-9
Shoreline Variance Supplemental Application
1-10 WA Dept of Fish & Wildlife Cover Letter, October 5, 2017
1-11
Project Narrative
1-12 Customer Receipt, October 12, 2017
1-13 Statutory Warranty Deed, December 9, 1968
1-14 Mailing Addresses for property owners within 1000 feet
1-15 Determination of Completeness, October 27, 2017
1-16 PDS Notice of Application Comment Form Letter, October 27, 2017
2. Revised Staff Report, May 23, 2018
3. Agency Comment:
• Email from Shoreline Administrator to Lummi and Nooksack Nations, Samish
Tribe, and Drayton Archaeology re: Cultural Resources Routing Memo, 'dated
October 12, 2017, with responses October 18 and November 2, 2018
• PDS Permit Center Specialist, April 27 and May 22, 2018
• PDS Geotechnical Report Approved, April 27, 2018
• Environmental Health Memo, October 19, 2017
• Engineering Technician, November 13, 2017
• Engineering Technician, Food Review, November 14, 2017
• Natural Resources, August 25, 2017
• Wetlands and Habitat Conservation Areas, May 15, 2018
• CAO Revised Conditions No. 13 and 16, May 23, 2018
• Public Works Engineering, amendment to Condition 31, dated May 22, 2018
4. WDFW Regulatory Services Section: Determination of Non-significance [DNS] issued
May 3, 2017, with SEPA Environmental Checklist attached
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Site Plans, Vicinity Map and Erosion Control & Demo Plan, Boat Ramp Surface Areas,
Site Development: Boat Launch Ramp Sections, prepared by WDFW, Sept 7, 2017,
Shoreline Approved, May 23, 2018
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Biological Assessment: Nooksack River DeGroot Water Access Site Development,
prepared by Anna Sample, Fish and Wildlife Biologist, September 25, 2017, stamped
Critical Areas Approved, May 18, 2018, 'as edited.'
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Geotechnical Report, prepared by PND Engineers, Inc., June 2017
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US Army Corps of Engineers: Seattle District: Joint Aquatic Resources Permit
Application [JARPA] Form, September 14, 2017
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US Dept of Commerce: National Oceanic and Atmospheric Administration re:
Endangered Species Act Section 7(a)(2) Biological Opinion and Magnuson-Stevens,
Essential Fish Habitat Consultation, April 12, 2018

10. Certificate of Mailing, Notice of Application, Oct 27, 2017, with attached Shoreline
Agency Distribution Lists, and Legal Notice of Application, Oct 27, 2017
11 Certificate of Mailing, Notice of Public Hearing, May 3, 2018
12 Legal Notice of Public Hearing, May 10, 2018
13 Certificate of Posting: Notice of Public Hearing, May 10, 2018, with attached site photos
14 Hydraulic Project Approval, issued Dec 1, 2017, project to end Sept 30, 2019
15 Inadvertent Archaeological and Historic Resources Discovery Plan
16 Staff Email Correspondence, May 22 thru April 17, 2018

II.

Washington Department of Fish & Wildlife is seeking approval for a Shoreline
Substantial Development Permit, Shoreline Conditional Use and Shoreline Variance
Permit to construct a new recreational boat launch on the Nooksack River to create
more public opportunities for convenient access to this section of the river. The project
will also provide parking for 27 vehicles, and restroom facilities.

Ill.
The Applicant has indicated that the Revised Staff Report is factually correct.
The Applicant stated no objection to the Conditions of Approval recommended by Staff.
There was no public comment on this matter at the hearing. The Findings of Fact and
Conclusions of Law of the Shoreline Administrator for the Land Use Services Division of
Whatcom County Planning and Development Services, as set forth in the Revised Staff
Report, Exhibit No. 2, dated May 23, 2018, a copy of which is attached hereto, are
adopted and incorporated herein by this reference.
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IV.
Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as
such. Based on the foregoing Findings of Fact, now are entered the following:
CONCLUSIONS OF LAW

I.
The Whatcom County Shoreline Administrator has recommended approval of
the requested Shoreline Substantial Development Permit, Shoreline Conditional Use
and Shoreline Variance Permit for the proposed constructed of a new boat launch site
on the Nooksack River, including provision for 27 vehicle parking and restroom facilities.

The Findings of Fact and Conclusions of Law are set forth in the Revised Staff
Report, Exhibit No. 2 in the Hearing Examiner file, dated May 23, 2018. Subject to the
Conditions of Approval recommended by Staff, the Hearing Examiner also concludes
that the proposal is consistent with the Goals, Policies, and Purpose of the Shoreline
Management Act, RCW 90.58, and with the Goals and Policies of the Whatcom County
Shoreline Management Program. The Conclusions of Law adopted by Staff in the Staff
Report are incorporated herein as Conclusions of Law.

II.
Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as
such. Based on the foregoing Findings of Fact and Conclusions of Law, now is entered
the following:
DECISION

A Shoreline Substantial Development Permit, Shoreline Conditional Use and Shoreline
Variance Permit are hereby granted to Washington Department of Fish & Wildlife to
construct a new public boat launch site on the Nooksack River, APN 400236 509463
000, addressed as 7400 Guide Meridian, Lynden, Washington. The Permit is granted
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subject to the following Conditions of Approval:

1. The proposed work shall be consistent with the scope of the application
materials provided reviewed by staff and consistent with the site plan stamped
"Shoreline Approved" on May 23, 2018. Any changes will require additional
review by the Whatcom County Shoreline Administrator.
2. The project must be constructed in accordance with the submitted plans/drawings
and supporting documentation and comply with all agency permit conditions.
3. Issuance of this shoreline permit does not release the applicant from any other
Local, State, Regional, or Federal statutes or regulations applicable to the
proposed development.
4. All construction debris shall be removed from the shoreline environment upon
completion of the project and disposed of in accordance to all applicable
regulations.
5. Washington State Department of Ecology Water Quality Standards shall be
maintained.
6. The applicant shall obtain a commercial building permit from the What~om
County Planning and Development (WCPDS)-. Building Services Division prior
to any work on the subject property. The above required building permit shall be
reviewed by the Shoreline Administrator to ensure consistency with the
conditions of this exemption approval prior to issuance of said permit.
7. The proposal must comply with all bulk and dimensional setback requirements
as required by the Whatcom County Shoreline Management Program and the
Whatcom County Zoning Code.
8. Best Management Practices (BMPs) will be required in order to address any
construction related impacts to water quality, the shoreline, and/or existing
habitat.
9. The applicant shall contact the Washington State Department of Fish and
Wildlife (WDFW) and obtain a Hydraulics Project Approval (HPA) or any other
requirements as determined by WDFW. Note that any additional mitigation
measures imposed by WDFW shall hereby be adopted as conditions of approval
pursuant to WCC 16.16.215. In the event that there is a conflict between such
HPA conditions and applicable WCC, the more restrictive standards shall apply.
10. All materials utilized below the ordinary high water mark (OHWM) shall be
untreated.
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11. The applicanUproponent shall contact the Army Corps of Engineers (ACOE) to
obtain any required ACOE permit.
12. The Applicant shall demonstrate compliance with exterior lighting requirements,
avoiding illuminating nearby properties or public areas, and preventing glare on
adjacent properties, public areas or roadways. Methods of controlling spillover
light include, but are not limited to, limits on height of structure, limits on light
levels of fixtures, light shields, setbacks, buffer areas and screening.
13. The Applicant shall comply with the Conditions of Approval as specified by the
Whatcom County Critical Areas Administrator Memo, dated May 18, 2018 in the
Hearing Examiner's file, and outlined in the attached Revised Staff Report, dated
May 23, 2018, unless amended or appealed to the appropriate authority.
14. Permanent occupancy and final of the commercial building permit will not be
granted until the mitigation as-built has been approved under case number
MIT2017-00068.
15. Pursuant to WCC 16.16.260(C), monitoring reports shall be submitted by the
applicant yearly until five years of successful monitoring has passed. Monitoring
years start one year after the approval of the mitigation as-built.
16. Because this will be a heavily used area by the public, all mitigation areas shall
be protected with critical areas sign age at the edge of the buffer pursuant to
WCC 16.16.265. Temporary or permanent exclusionary fencing may be required
during monitoring years if encroachment and damage to the riparian area is
occurring from public use, as determined by the Whatcom County Technical
Administrator, or the Applicant.
17.Any change in project scope shall be routed back to Critical Areas for further
review.
18. Commercial building· permit shall be routed to Critical Areas staff for
conformance with approved conditions.
19. Per Section 17.160.120 Floodways, "Prohibit encroachments, including fill, new
construction, substantial improvements, and other development unless
certification by a registered professional engineer is provided demonstrating ...
that encroachments shall not result in any increase in flood levels during the
occurrence of the base flood discharge." Per submitted plans and reports
(Geotechnical Report by PND Engineers dated June 2017), there will be a net
decrease in material between the levee prisms at the project location, and there
will be no increase in material below the OHWM. Therefore, further analysis of
base flood discharge is not required. The landward development (parking area,
restroom, etc.) will be constructed in the hydraulic shadow of the existing bridge
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abutment for the Guide Meridian bridge; this area is an ineffective flow area, and
does not require additional hydraulic analysis.
20. Construction Best Management Practices (BMP's) shall be required according to
approved stormwater plans order to reduce or eliminate any potential storm
water or construction related impacts in the SFHA.
21.AII disturbed areas will be required to be seeded and/or mulched upon
completion of the project.
22. The structure (toilet) shall be anchored to resist floatation, collapse, and lateral
movement.
23. The structure shall have flood vents (1 square inch of opening per 1 square foot
of enclosed area) installed on a minimum of two sides and no more than 12
inches above the adjacent grade.
24. The portion of the structure and associated building materials located below the
BFE of 47.0 feet must be constructed of water resistant materials.
25.Any necessary utilities (electrical, plumbing, etc.) and/or mechanical equipment
must be anchored and designed to be water resistant or elevated above the BFE
of 47.0 feet so as to prevent water from entering or accumulating within the
components.
26. Development proposals within the SFHA require compliance with the ESA. In
order to meet Federal requirements, the project is required to obtain permit
approval with the Army Corps of Engineers (ACOE). A copy of the approved
ACOE permit must be submitted to the River and Flood Division prior to start of
any work in order to demonstrate compliance with the ESA.
27. An approved on-site sewage design for the vault toilet will be required at the time
of building permit application. The applicant will be required to have a licensed
installer install the double vault toilet.
28. The following items shall be submitted/addressed with the Commercial Building
Permit.
•

All development shall comply with the WC Development Standards
(WCDS).

•

Applicant shall submit a Stormwater Site Plan fully compliant with the DOE
2012/2014 Stormwater Manual.
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•

If the EOR chooses to utilize the Nooksack for stormwater discharge they
shall demonstrate that the sites stormwater discharge will drain from a
conveyance system that meets the restrictions from the 2014 DOE
Stormwater Manual MR#7, Flow Control.

29. Pursuant to DOE 2012/14 Manual, Vol. I, Chapter 3, applicant shall complete
and record a Declaration of Covenant and Grant of Easement for stormwater
maintenance purposes. Document is required to be recorded prior to issuance
of any Certificate of Final Occupancy.
30. Certified Record Drawings (as-built) for the installation of any new drainage
system/facility shall be provided and approved by the PW Engineering Services
upon construction completion, and/or prior to issuance of any Certificate of Final
Occupancy.
31. The Applicant shall provide Whatcom County with a letter stating responsibility
for the required maintenance of all conveyance and stormwater facilities on the
site of the new boat launch, parking facilities, and restroom facilities in
accordance with the Operations and Maintenance Manual provided by the
Engineer of Record.
32. The project is approved as proposed subject to incorporation of all design and
construction recommendations provided in the geotechnical analysis titled
Washington Department of Fish and Wildlife DeGroot Access- Lynden, WA
GEOTECHNICAL REPORT, authored by PND Engineers, Inc., dated June 2017.
33. A landscape plan, meeting the requirements of WCC 20.80.300, shall be
provided at the time of a commercial building permit application submittal for the
proposed development.
34. Archaeological monitoring shall take place to any ground disturbing activities that
require a depth of more than two feet.
35. The construction crew should be given a copy of the Department of Archaeology
and Historic Preservation's Whatcom County Inadvertent Discovery Plan and this
should be kept on-site at all times during construction.
36.Should archaeological resources (e.g. shell midden, faunal remains, stone tools)
be observed during project activities, all work in the immediate vicinity should
stop, and the area should be secured. The Washington State Department of
Archaeology and Historic Preservation (Gretchen Kaehler, Local Government
Archaeologist 360-586-3088) and the Lummi Nation Tribal Historic Preservation
Office (Lena Tso, THPO 360-312-2257; Tamela Smart, Deputy THPO 360-3122253) should be contacted immediately in order to help assess the situation and
to determine how to preserve the resource(s). Compliance with all applicable
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laws pertaining to archaeological resources is required.
37.1f ground disturbing activities encounter human skeletal remains during the
course of construction, then all activity will cease that may cause further
disturbance to those remains. The area of the find will be secured and protected
from further disturbance. The finding of human skeletal remains will be reported
to the county medical examiner/coroner and local law enforcement in the most
expeditious manner possible. The remains will not be touched, moved, or further
disturbed. The county medical examiner/coroner will assume jurisdiction over the
human skeletal remains and make a determination of whether those remains are
forensic or non-forensic. If the county medical examiner/coroner determines the
remains are non-forensic, then they will report that finding to the Department of
Archaeology and Historic Preservation (DAHP) who will then take jurisdiction
over the remains. The DAHP will notify any appropriate cemeteries and all
affected tribes of the find. The State Physical Anthropologist will make a
determination of whether the remains are Indian or Non-Indian and report that
finding to any appropriate cemeteries and the affected tribes. The DAHP will
then handle all consultation with the affected parties as to the future
preservation, excavation, and disposition of the remains.
38. Construction shall be commenced within two (2) years of the effective date of
this shoreline exemption, as defined by 23.60.190(A)(3), and shall be completed
in five (5) years. The Shoreline Administrator may grant a single extension for a
period of not more than one ( 1) year based on a showing of good cause. Such
request must be filed with the Shoreline Administrator before the expiration date
described above.
NOTICE

In addition to incurring civil liability under Shoreline Management Program
Section 23.80.20 and RCW 90.58.21 0, pursuant to RCW 90.58.220 any person found
to have willfully engaged in activities on shorelines of the state in violation of the
provisions of the act or the Shoreline Management Program or other regulations
adopted pursuant thereto shall be guilty of a gross misdemeanor and shall be punished
by a fine of not less than $25 or more than $1,000 or by imprisonment in the county jail
for not more than 90 days, or by both such fine and imprisonment; provided that the
fine for the third and all subsequent violations in any five year period shall not be less
than $500 nor more than $10,000. Any person who willfully violates any court order,
regulatory order or injunction issued pursuant to the Shoreline Management Program
shall be subject to a fine of not more than $5,000, imprisonment in the county jail for not
more than 90 days, or both.
NOTICE OF ADMINISTRATIVE APPEAL PROCEDURES
FROM FINAL DECISIONS OF
THE WHATCOM COUNTY HEARING EXAMINER
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This action of the Hearing Examiner is final. The following review procedure is
available from this decision and may be taken by the applicant, any opponent of record,
or any County department. Appeal to County Council. Within ten calendar days of the
date of the written decision a written notice of appeal may be filed with, and all required
filing fees paid to, the Whatcom County Council, Courthouse-1st Floor, 311 Grand
Avenue, Bellingham, WA 98225. The appeal notice must state either:
1)
2)

The specific error of law which is alleged, or
How the decision is clearly erroneous on the entire record.

Any party of record may request a closed record review of the Hearing
Examiner's Decision, issued under SMP 23.60.15.H.4, by the County Council. Such an
appeal shall be filed with the County Council on forms supplied by the County within ten
(1 0) calendar days of the written decision. If appeal is made to the County Council,
notice of appeal shall be provided to all parties of record at least fifteen ( 15) days prior
to consideration by the County Council. The Council shall meet to review the Hearing
Examiner's decision within twenty-one (21) days of transmittal thereof, at which time it
may approve or disapprove the application, or remand the matter to the Hearing
Examiner.
More detailed information about appeal procedures is contained in the Official
Zoning Ordinance at Section 20.92.600-.830 and Section 23.60.15.H. A copy of this
document is available for review at the County Council Office. After an appeal has
been filed and the Council Office has received the hearing record and transcript of the
public hearing, the parties will be notified of the time and date to file written arguments.
DATED this day 23rd of May 2018.

Michael Bobbink, Hearing Examiner
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WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TTY 800-833-6384
360-778-5901 Fax

Mark Personius, AICP
Director

May

.t.82~,

2018

WHATCOM COUNTY PLANNING AND DEVELOPMENT SERVICES
STAFF REPORT
The application of Washington
Department of Fish & Wildlife for
Shoreline Substantial Development,
Shoreline Conditional Use, & Shoreline
Variance

SHR2017-00014, SHC2017-00012,
& SHV2017-00003
FINDINGS, CONCLUSIONS, AND
RECOMMENDATIONS

I. SUMMARY OF APPLICATION AND RECOMMENDATIONS
Application:

Construction of a new boat launch on the Nooksack River along with
associated parking and restroom facilities.

Recommendation:

Staff recommends approval of the requested developments, subject
to the conditions of approval.

II. PRELIMINARY INFORMATION
Applicant:

Washington Department of Fish & Wildlife
c/o Anna Sample
600 Capitol Way N.
Olympia, WA 98501

Property Location:

7400 Guide Meridian Rd., Lynden, WA

Parcel Number:

400236509463,400236500439

Legal Description:

Within Section 36, Township 40 North, Range 02 East, W.M.

Adjacent Water Body:

Nooksack River

Shoreline Designation:

Resource, Aquatic

Statewide Significance:

Yes

Authorizing Ordinances:

WCC23.50
wee 23.70.01 o
wee 23.70.030

Applicability
Administration
Hearing Examiner

Applicable Shoreline Program Provisions:
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WCC23.20
wee 23.30.020
WCC23.30
wee 23.40
wee 23.60.010
wee 23.60.030
wee 23.60.040
wee 23.60.130
WCC23.90
WCC23.100

SEPA Review:

Goals and Objectives
Official Shoreline Map
Shoreline Designations
Shorelines of Statewide Significance
Substantial Development Permit Criteria
Variance Permit Criteria
Conditional Use Permit Criteria
Public Hearings
General Policies & Regulations
Shoreline Use Policies & Regulations

A Determination of Non-Significance (DNS) was issued on May 3,
2017 by the Washington State Department of Fish & Wildlife
(WDFW) acting as Lead Agency.

Ill. PROJECT DESCRIPTION
Proposal: The Washington Department of Fish and Wildlife (WDFW) proposes to construct a new
boat launch on the Nooksack River to create more public recreation opportunities and allow more
convenient access to this section of river. Additionally, the project will provide parking for 27
vehicles, and will provide a restroom. The proposed boat launch will be located on the south side
of the Nooksack River, just west of where it crosses under the Guide Meridian Rd. This application
follows a pre-application which the applicant submitted on February 24, 2017 under permit number
PRE2017-00011.
The boat ramp will be constructed as a pre-cast concrete plank ramp which will be 100 ft. long by
12 ft. wide, and will be flanked by 1,761 sq. ft. of pre-cast articulated concrete mats to reduce
erosion. Bank stabilization is proposed, using vegetation and coir mats with willow stakes.
The boat launch access site will provide 7 vehicle parking spaces with 1 Americans with Disabilities
Act (ADA) compliant space, as well as 20 vehicle/trailer parking spaces with 1 ADA compliant
space. An existing single vault toilet will be replaced with a new ADA double vault toilet.
Additionally, an ADA boat loading platform will be installed.
Stormwater quality components will be constructed in the south east comer of the property, where
bio-swales will collect sheet flow runoff for infiltration. Overflow from the bio-swales will flow
through an irrigation ditch to the Nooksack River.
Other components including an information kiosk, ADA accessible parking signs, sidewalks, and
graveling an existing trail to the riverbank are also proposed.
Methodology: Heavy equipment will be used to clear and grade the construction site, and spoil
material will be hauled off-site to an approved disposal location. Clean fill and crushed rock will be
brought onsite for subgrade material. Approximately 100 ft. of length of the existing levee will be
excavated to a 3:1 slope on each side of the boat launch. The launch slope down to the river will
be graded to 15%. Approximately 756 sq. ft. of pre-cast concrete ramp and articulated mats will be
installed below the OHWM, and will be isolated with a turbidity curtain and NOAA regulated 0.094
inch fish exclusion block net to a sufficient depth according to the water level. No dewatering is
proposed. The articulated concrete mats will be anchored with Mantaray anchors, installed with an
air hammer operated out of water during driving. In-water work will be conducted during the lowest
water discharge, within the permitted timeframe. The approved in-water work window for the
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Nooksack River is July 15 - September 31 according to the Biological Assessment.
including silt fencing and temporary straw wattle while be used during construction.

BMPs

Project Need: The purpose of this project is to create additional recreational opportunities and
allow more convenient access to this portion of the Nooksack River. The current site has primitive
access for fishl.ng and a single vault toilet restroom, but no boat launch. The next nearest WDFW
boat launch is near Ferndale, which is 9.2 river miles downstream from this site. The site currently
allows for public access and consists of a gravel parking area. The proposed improvements will
have ADA facilities allowing for greater and safer access for public recreational use.
Project Area Description: The project is proposed to be located on the lower mainstem of the
Nooksack River, just west of its intersection with the Guide Meridian Rd. south of Lynden. Two
adjacent parcels owned by WDFW totaling 3.65 acres are bordered by the Guide Meridian to the
east, the Nooksack River to the Northwest, and agricultural land to the 'south. A levee runs along
the shoreline for the entire length of the property. The site currently contains a gravel parking area
and single vault toilet. Across the Nooksack to the north is Ferndale Ready Mix & Gravel, a
commercial concrete and gravel business.

IV. APPLICABLE CODE & ANALYSIS
Shoreline Jurisdiction: According to the Official Shoreline Map as outlined in WCC
23.30.020.A, the subject site is located within the Resource and Aquatic shoreline designations.
Pursuant to WCC 23.30.020.8, the map does not necessarily identify or depict the lateral extent
of shoreline jurisdiction nor does it identify associated wetlands. The lateral extent of the
shoreline jurisdiction shall be determined on a case-by-case basis based on the location of the
OHWM, floodway and presence of associated wetlands. As proposed, the entire project is
located within Shoreline Jurisdiction.
Substantial Development Permit Requirement: The proposal requires approval ofa shoreline
substantial development permit pursuant to WCC 23.60.01 O.A, as it does not strictly meet one
of the exemptions listed in wee 23.60.022.
Conditional Use Permit Requirement: The proposal requires approval of a Shoreline
Conditional Use permit, as installation of the boat ramp will require excavation below the
OHWM. Excavation below the OHWM is considered "dredging", and may only be authorized as
a Conditional Use pursuant to WCC 23.90.100.8.2.
Shoreline Variance Permit Requirement: The proposal requires approval of a Shoreline
Variance permit as the amount of impervious surface coverage proposed exceeds the
allowances for the Resource designation listed in WCC 23.90.130(C).
Public Hearing Requirement: Pursuant to WCC 23.60.130, a public hearing shall be required
when the project meets one of the eight criteria enumerated in that section. One criterion for
requiring a public hearing is for any proposal that has a fair market value in excess of onehundred-thousand dollars ($1 00,000). This project has a fair market valuation of four hundred
eighty thousand dollars ($480,000). Additionally, a public hearing is required for proposals
which require a variance. Therefore, a public hearing is required and has been scheduled for
May 23, 2018.

23.60.010
A.

Substantial Development Permit Criteria

A substantial development permit shall be required for all proposed use and
development of shorelines unless the proposal is specifically exempt from such
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requirements pursuant to one or more of the listed exemptions in
(WCC 23.60.01 O.A).
B.

wee

23.60.020.2

In order to be approved, the decision maker must find that the proposal is consistent with
the following criteria:
1.

All regulations of the SMP appropriate to the shoreline designation and the type of
use or development proposed shall be met, except those bulk and dimensional
standards that have been modified by approval of a shoreline variance under wee
23.60.030.

2.

All policies of the SMP appropriate to the shoreline area designation and the type
of use or development activity proposed shall be considered and substantial
compliance demonstrated.

3.

For projects located on shorelines of statewide significance, the policies of Chapter
23.40 wee shall also be adhered to.

The applicable SMP regulations are detailed below. Staff comments are provided in italics.

23.60.030

Variance Permit Criteria

A.

The purpose of a variance is to grant relief to specific bulk or dimensional requirements
set forth in this program and any associated standards appended to this program such
as critical areas buffer requirements where there are extraordinary or unique
circumstances relating to the property such that the strict implementation of this program
would impose unnecessary hardships on the applicant/proponent or thwart the policy set
forth in RCW 90.58.020. Use restrictions may not be varied.

B.

Variances will be granted in any circumstance where denial would result in a thwarting of
the policy enumerated in RCW 90.58.020. In all instances extraordinary circumstances
shall be shown and the public interest shall suffer no substantial detrimental effect.

C.

Proposals that would otherwise qualify as a reasonable use pursuant to WCC
16.16.270(A) shall require a shoreline variance and shall meet the variance criteria in
this section.

D.

Variances may be authorized, provided the applicant/proponent can demonstrate all of
the following:
1.

That the strict application of the bulk or dimensional criteria set forth in this
program precludes or significantly interferes with reasonable permitted use of the
property;

2.

That the hardship described in subsection A of this section is specifically related to
the property, and is the result of conditions such as irregular lot shape, size, or
natural features and the application of this program, and not, for example, from
deed restrictions or the applicant's/proponent's own actions;

3.

That the design of the project will be compatible with other permitted activities in
the area and will not cause adverse effects on adjacent properties or the shoreline
environment;

4.

That the variance authorized does not constitute a grant of special privilege not
enjoyed by the other properties in the area, and will be the minimum necessary to
afford relief;

5.

That the public interest will suffer no substantial detrimental effect;

6.

That the public rights of navigation and use of the shorelines will not be materially
interfered with by the granting of the variance; and
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7.
E.

F.

Mitigation is provided to offset unavoidable adverse impacts caused by the
proposed development or use.

Variance permits for development and/or uses that will be located waterward of the
ordinary high water mark (OHWM), as defined herein, or within any wetland as defined
herein, may be authorized, provided the applicant can demonstrate all of the following:
1.

That the strict application of the bulk, dimensional or performance standards set
forth in this program precludes all reasonable use of the property; and

2.

That the proposal is consistent with the criteria established under subsections
(0)(1) through (7) of this section; and

3.

That the public rights of navigation and use of the shorelines will not be adversely
affected.

Other fact6rs that may be considered in the review of variance requests include the
conservation of valuable natural resources ahd the protection of views from nearby
roads, surrounding properties and public areas; provided, the criteria of subsection D of
this section are first met. In addition, variance requests based on the
applicant's/proponent's desire to enhance the view from the subject development may
be granted where there are no likely detrimental effects to existing or future users, other
features or shoreline ecological functions and/or processes, and where reasonable
alternatives of equal or greater consistency with this program are not available. In platted
residential areas, variances shall not be granted that allow a greater height or lesser
shore setback than what is typical for the immediate block or area.

Boating facilities located in the Resource shoreline designation are allowed up to 10%
impervious surface coverage. The subject propertiesfor this project total 3.65 acres, and have
proposed 43, 180 sq. ft. of impervious surface. The size of the parcel would allow for 15,899 sq.
ft. of impervious surface without a variance. The applicant is requesting an additional 27,281
sq. ft. of impervious surface beyond what is allowed within this shoreline designation. The
applicant has demonstrated that this additional impervious surface is necessary for the project
due to the parking area, boat launch turnaround, and ADA loading platform which cannot be
removed or reconfigured based on the limited size of the property. The boat launch will be
compatible with other uses in the area, and will not create a conflict or cause adverse effects on
the shoreline or surrounding properties. The applicant has demonstrated that the variance
requested is the minimum to afford relief, the proposal was scaled back from that originally
submitted with the pre-application. This variance does not constitute a special privilege and
would be enjoyed by other similar proposals on similar properties. The public interest will suffer
no substantial detrimental effect, and will actually be enhanced by offering better public access
to the Nooksack River. Rights of navigation and the use of the shoreline will be enhanced by
this project, and will not be materially interfered with. Mitigation has been proposed to offset
impacts to the HCA buffer which, as conditioned, will result in no net loss of ecological functions
and values. A portion of the impervious surfaces proposed will be located below the OHWM,
which is necessary for the boat lift to function properly and provide consistent access to the
Nooksack River with fluctuating water levels.
23.60.040

A.

Conditional Use Permit Criteria

The purpose of a conditional use permit is to allow greater flexibility in administering the
use regulations of this program in a manner consistent with the policy of RCW
90.58.020. In authorizing a conditional use, special conditions may be attached to the
permit by the county or the Department of Ecology to control any undesirable effects of
the proposed use.
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B.

C.

Uses specifically classified or set forth in this program as conditional uses and unlisted
uses may be authorized, provided the applicant/proponent can demonstrate all of the
following:
1.

That the proposed use will be consistent with the policy of RCW 90.58.020 and this
program.

2.

That the proposed use will not interfere with normal public use of public shorelines.

3.

That the proposed use of the site and design of the project will be compatible with
other permitted uses within the area.

4.

That the proposed use will not cause adverse effects to the shoreline environment
in which it is to be located.

5.

That the public interest suffers no substantial detrimental effect.

Other uses not specifically classified or set forth in this program, including the expansion
or resumption of a nonconforming use pursuant to WCC 23.50.070, may be authorized
as conditional uses, provided the applicant/proponent can demonstrate that the proposal
will satisfy the criteria set forth in subsection B of this section, and that the use clearly
requires a specific site location on the shoreline not provided for under the program, and
extraordinary circumstances preclude reasonable use of the property in a manner
consistent with the use regulations of this program. Uses that are prohibited cannot be
authorized by a conditional use permit.

Subsection 'A" provides the authority to require conditions of approval but is not an actual
criterion for conditional use approval. This staff recommendation includes conditions of
approval to ensure that any undesirable effects of the proposed use are minimized or
eliminated. Dredging associated with the proposed boat launch is consistent with the policy of
RCW 90.58.020. The Shoreline Management Program (SMP) was adopted based on the
policies outlined in the legislative findings and specific sections incorporated into the SMP to
address each priority stated in the policy. Therefore, any use approved under the standards
and regulations of the SMP must inherently be consistent with the policy of RCW 90.58.020.
Dredging for the proposed boat launch will not interfere with normal public use of public
shorelines. The boat launch will actually enhance the public's access to the Nooksack River
and will provide a safer and more convenient access to the river with upgrades, including ADA
compliant components. Dredging for the proposed use of a boat launch and its design is
compatible with other authorized uses within the area, and would not interfere with adjacent
uses. Staff finds that the proposed dredging will not cause adverse effects to the shoreline
environment. The project will use best management practices and has proposed mitigation to
compensate for new impacts within the Habitat Conservation Area (HCA) buffer. The public
interest will suffer no substantial detrimental effect as a result of this proposal. The public will
benefit from the new boat launch, as it will be more convenient and accessible.
Boat launch ramps are a permitted use in the resource shoreline designation pursuant to WCC
23.100.040.C.6. Boat ramps have an inherent need to be located on the shoreline. Although
the use is permitted, excavation below the OHWM, considered to be "dredging", requires
approval of a conditional use permit pursuant to WCC 23.90.100.B.2. Dredging is required to
construct a boat ramp that will be functional at fluctuating water levels throughout the year, and
is necessary for the success of the project.
23.90.030

Ecological Protection and Critical Areas

23.90.030.8

Regulations
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1.

Mitigation Sequencing - To comply with the policies of SMP 23.90.03.A, a shoreline
permit applicant or project proponent shall demonstrate all reasonable efforts have been
taken to provide sufficient mitigation such that the activity does not have significant
adverse impacts. Mitigation shall occur in the following prioritized order:
a.

Avoiding the adverse impact altogether by not taking a certain action or parts of an
action, or moving the action.

b.

Minimizing adverse impacts by limiting the degree or magnitude of the action and
its implementation by using appropriate technology and engineering, or by taking
affirmative steps to avoid or reduce adverse impacts.

c.

Rectifying the adverse impact by repairing, rehabilitating or restoring the affected
environment.

d.

Reducing or eliminating the adverse impact over time by preservation and
maintenance operations during the life of action.

e.

Compensating for the adverse impact by replacing, enhancing, or providing similar
substitute resources or environments and monitoring the adverse impact and the
mitigation project and taking appropriate corrective measures.

2.

Because of its incorporation by reference herein under Section 23.1 0.06.A. above ,the
provisions of the Whatcom County Critical Areas Ordinance, WCC 16.16, shall apply to
any use, alteration or development within shoreline jurisdiction whether or not a
shoreline permit or written statement of exemption is required. Unless otherwise stated,
no development shall be constructed, located, extended, modified, converted, or altered,
or land divided without full compliance with WCC 16.16 and the Program, provided that
alteration for a water-oriented use may be allowed in accordance with WCC
16.16.225.8.3. Within shoreline jurisdiction, the regulations of WCC 16.16 shall be
liberally construed together with the Program to give full effect to the objectives and
purposes of the provisions of the Program and Act.

3.

Unless otherwise stated, critical area buffers shall be protected and/or enhanced
pursuant to this Program and WCC 16.16.

7.

The cumulative effects of individual development proposals shall be identified and
evaluated to assure that no net loss standards are achieved.

wee

This project was reviewed by critical areas staff for conformance with
16. 16, specifically
habitat conservation areas (HCA). As conditioned, staff finds that the proposal meets all
policies and regulations related to ecological protection and critical areas.
The proposed boat launch and associated improvements will result in unavoidable critical area
impacts. The applicant demonstrated that they located as much of the development outside of
the HCA buffer as possible, and have made an effort to protect established native vegetation
on-site. The applicant has prepared a mitigation plan to compensate for any loss in functional
value of the Habitat Conservation Area and buffer. The project proposes impacts to 15, 719 sq.
ft. of HCA buffer. To offset this impact, the applicant has proposed 21,650 sq. ft. of vegetation
enhancement in 5 separate mitigation areas on site, and plans ·to retain existing native
vegetation. Additionally, invasive species such as Himalayan blackberry and 10, 170 sq. ft. of
Japanese knotweed will also be removed.
As part of the .application materials, the applicant submitted a Biological Assessment that
concludes the project is likely to adversely affect Bull Trout, Puget Sound Chinook and
summer/winter Steelhead, which are all Federally-listed threatened species under the U.S.
Endangered Species Act (ESA). The applicant is consulting with the National Marine Fisheries
Service (NMFS) who concluded in their Biological Opinion that the proposed action is likely to
adversely affect Puget Sound Chinook and Puget Sound Steelhead, but is not likely to
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jeopardize these species, and is not likely to destroy or adversely modify critical habitat for
either. Additionally, NMFS determined that the project has an adverse effect on essential fish
habitat for Pacific Coast Salmon, and conservation recommendations were provided. They
provided an Incidental Take Statement that specifies impacts to listed species, and includes
non-discretionary reasonable and prudent measures to minimize impacts. Additionally, NMFS
provided conservation recommendations for Essential Fisheries Habitat. The applicant states
they have agreed to comply with all recommendations and conditions. The applicant is still in
consultation with the US Fish and Wildlife regarding impacts to Bull Trout.

23.90.040

Water Quality and Quantity

23.90.040.8

Regulations

1.

Shoreline use and development shall incorporate measures to protect and maintain
surface and ground water quantity and quality in accordance with all applicable laws.

2.

New development shall provide stormwater management facilities designed,
constructed, and maintained in accordance with the current stormwater management
standards. Deviations from these standards may be approved where it can be
demonstrated that off-site facilities would provide better treatment, or where common
retention, detention and/or water quality facilities meeting such standards have been
approved as part of a comprehensive stormwater management plan.

3.

Best management practices (BMPs) for control of erosion and sedimentation shall be
implemented for all development in shorelines through an approved temporary erosion
and sediment control (TESe) plan, or administrative conditions.

5.

All materials that may come in contact with water shall be constructed of materials, such
as untreated wood, concrete, approved plastic composites or steel, that will not
adversely affect water quality or aquatic plants or animals. Materials used for decking or
other structural components shall be approved by applicable state agencies for contact
with water to avoid discharge of pollutants from wave splash, rain, or runoff. Wood
treated with creosote, copper chromium arsenic or pentachlorophenol is prohibited in or
above shoreline water bodie's.

The applicant has proposed stormwater improvements to be constructed at the south east
corner of the property, where runoff will sheet flow and collect into bio-swales for infiltration.
Overflow from the bio-swale will flow out to the Nooksack River through an irrigation ditch. The ·
project has been conditioned requiring the applicant to submit a Stormwater Site Plan that is
fully compliant with the Department of Ecology 2012/2014 Stormwater Manual at the time of
commercial building permit submittal. BMPs will also be incorporated as a condition of approval.
Materials used below OHWM will be concrete and will not adversely affect water quality or
aquatic plants or animals.

23.90.060

Vegetation Conservation

23.90.060.8

Regulations

1.

Shoreline developments shall comply with the vegetation conservation policies of this
Program through compliance with the critical area standards of wee 16.16.335,
16.16.360, 16.16.630 and 16.16.740 for protection and maintenance of critical area and
buffer vegetation.

2.

Where compliance with SMP 23.90.06.8.1 is not feasible or required, new developments
shall be required to develop and implement a vegetation management plan. When
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required, vegetation management plans shall be prepared by a qualified professional
and shall be consistent with the requirements in WCC 16.16.260.B and .C, provided that
the Administrator may establish prescriptive standards for vegetation conservation and
management as an alternative to requiring a specific plan for a development. Vegetation
management plans shall describe actions that will be implemented to ensure that buffer
areas provide ecological functions equivalent to a dense native vegetation community to
the extent possible given the area that is feasibly available. Required vegetation shall
be maintained over the life of the use and/or development by means of a conservation
easement or similar legal instrument recorded with the Whatcom County Auditor.
4.

Vegetation clearing shall be limited to the minimum necessary to accommodate
approved shoreline development.

5.

Removal of noxious weeds and/or invasive species shall be incorporated in vegetation
management plans, as necessary, to facilitate establishment of a stable community of
native plants.

The project narrative and Biological Assessment provided by WDFW describes impacts to the
shoreline and habitat conservation area (HCA) buffer. The project proposes a total of 43, 180 sq.
ft. of improvements, of which 15,719 square feet is proposed within the regulated HCA buffer
and below the OHWM. A mitigation plan was submitted on May 16, 2018 which proposes a
total of 31,820 sq. ft. of mitigation, including 21,650 sq. ft. of native plantings and 10,170 sq. ft.
of noxious weed removal. Monitoring for a minimum of 5 years is required to ensure the
survivability of the new plants. Additionally, the applicant designed the project to retain existing
native vegetation to the extent possible.

23.90.080

Public Access

23.90.080.8

Regulations

1.

In the review of all shoreline substantial development, conditional use permits, or
developments of more than four residential lots or dwelling units, consideration of public
access shall be required, subject to the test stated in subsection (A)(2) of this section.
When appropriate, provisions for adequate public access shall be incorporated into such
proposals, including land division, unless the applicant/proponent demonstrates that one
or more of the following provisions apply:
a. Unavoidable health or safety hazards to the public exist that cannot be prevented
by any practical means;
b. Inherent security requirements of the use cannot be satisfied through the
application of alternative design features or other solutions;
c. The cost of providing the access, easement, alternative amenity, or mitigating the
impacts of the public access is unreasonably disproportionate to the total longterm cost of the proposed development;
d. Significant environmental impacts will result from the public access that cannot
be mitigated;
e. Significant undue and unavoidable conflict between any access provisions and
the proposed use and/or adjacent uses would occur and cannot be mitigated.

5.

Public access shall consist of a dedication of land or a physical improvement in the form
of a walkway, trail, bikeway, corridor, viewpoint, park, deck observation tower, pier, boat
launching ramp, dock or pier area, or other area serving as a means of view and/or
physical approach to public waters and may include interpretive centers and displays.
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8.

Public access shall incorporate the following location and design criteria:
a. Where open space is provided along the shoreline, and public access can be
provided in a manner that will not adversely impact shoreline ecological functions
and/or processes, a public pedestrian access walkway parallel to the ordinary high
water mark of the property is preferred. The walkway shall be buffered from sensitive
ecological features and provide limited and controlled access to sensitive features
and the water's edge where appropriate. Fencing may be provided to control
damage to plants and other sensitive ecological features and where appropriate.
Trails shall be constructed of permeable materials and limited to five feet in width to
reduce impacts to ecologically sensitive resources.
b. Public access shall be located adjacent to other public areas, accesses and
connecting trails, connected to the nearest public street; and include provisions for
handicapped and physically impaired persons where feasible.
c. Where views of the water or shoreline are available and physical access to the
water's edge is not present or appropriate, a public viewing area shall be provided.
d. Design shall minimize intrusions on privacy by avoiding locations adjacent to
windows and/or outdoor private open spaces or by screening or other separation
techniques.
e. Design shall provide for the safety of users, including the control of offensive conduct
through public visibility of the public access area, or through provisions for oversight.
The administrator may authorize a public access to be temporarily closed in order to
develop a program to address offensive conduct. If offensive conduct cannot be
reasonably controlled, alternative facilities may be approved through a permit
revision.
f.

Public amenities appropriate to the use of a public access area such as benches,
picnic tables and sufficient public parking to serve the users shall be provided.

g. Commercial developments that attract a substantial number of persons and
developments by government/public entities may be required to provide public
restrooms, facilities for disposal of animal waste and other appropriate public
facilities.
12.

Public access facilities shall be maintained over the life of the use or development.
Future actions by successors in interest or other parties shall not diminish the usefulness
or value of required public access areas and associated improvements.

15.

Public access facilities shall be available to the public 24 hours per day unless specific
exceptions are granted though the shoreline permit process subject to the provisions of
subsection (B)(1) of this section.

The primary purpose of the proposed boat launch is to improve public access to the Nooksack
River. The proposed improvements will provide greater accessibility to the public by providing
ADA accessibility and creating a more convenient facility. The proposal is consistent with the
Public Access regulations listed above.

23.90.090

Site Planning

23.90.090.8

Regulations

2.

An assessment of the existing ecological functions and/or processes provided by
tC?pographic, physical and vegetation characteristics of the site shall accompany
development proposals; provided that proposals for single-family residences shall be
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exempt from this requirement. Such assessments shall include the following general
information:
a. Impacts of the proposed use/development on ecological processes with clear
designation of existing and proposed routes for water flow, wildlife movement and
other features.
b. Infrastructure requirements such as parking, services, lighting and other features,
together with the effects of those infrastructure improvements on shoreline ecological
functions and/or processes.
3.

Vehicle and pedestrian circulation systems shall be designed to minimize clearing,
grading and alteration of topography and natural features. Roadway and driveway
alignment shall follow the natural contours of the site and minimize width to the
maximum extent feasible. Elevated walkways should be utilized to cross wetlands. ·

4.

Impervious surfacing for parking lot/space areas shall be minimized through the use of
alternative surfaces where feasible, consistent with the May 2005 Low Impact
Development Technical Guidance Manual for Puget Sound.

6.

Design of structures should conform to natural contours and minimize disturbance to
soils and native vegetation. Foundations shall be tiered with earth retention incorporated
into the structure.

7.

Stormwater infiltration systems shall be employed to mimic the natural infiltration and
ground water interflow processes where appropriate.

9.

Accessory uses that do not require a shoreline location shall be sited away from the
land/water interface and landward of the principal use and, unless otherwise specified,
shall observe critical area regulations and buffers in Chapter 16.16 WCC.

10.

Development shall be located, designed, and managed so that impacts on public use of
the shoreline are minimized.

11.

Public recreation activities such as fishing, clam digging, swimming, boating, and
wading, and water-related recreation shall be protected through specific provisions to
avoid impacts, or provide access as applicable.

12.

Interior and exterior lighting shall be designed and operated to avoid illuminating nearby
properties or public areas, prevent glare on adjacent properties, public areas or
roadways to avoid infringing on the use and enjoyment of such areas, and to prevent
hazards. Methods of controlling spillover light include, but are not limited to, limits on
height of structure, limits on light levels of fixtures, light shields, setbacks, buffer areas
and screening.

13.

All facilities shall be located and designed to avoid impediments to navigation and to
avoid depriving other properties of reasonable access to navigable waters. Review and
approval by the U.S. Coast Guard may be required as a condition of issuance of building
or development permits to assure compliance. All in-water structures shall be marked
and lighted in compliance with U.S. Coast Guard regulations.

14.

All shoreline use and development shall provide setbacks from adjacent properties in
accordance with WCC Table 23.90.130(C). Setbacks shall be of adequate width to
attenuate proximity impacts such as noise, light and glare, and may address scale and
aesthetic impacts. Fencing or landscape areas may be required to provide a visual
screen.

The applicant has demonstrated that the proposed configuration is the least impactful design
possible while utilizing the deepest location of the river for the boat launch location, and
configuring the restroom and all but part of one parking space outside of the HCA buffer. Much
of the paved areas proposed will be located where gravel parking currently exists, and any
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areas of existing gravel that are not proposed to be utilized for the boat launch and associated
development will be converted to native landscaping. Except as authorized under this variance,
the proposal meets the bulk and dimensional requirements in accordance with wee
23.90.130(e). The project has been conditioned to comply with lighting requirements.

23.90.100

Landfill and Excavation

23.90.1 OO.B

Regulations

1.

Landfill and excavation shall be minimized to the maximum extent practicable and allowed
only along with approved shoreline use and development activities that are consistent with
this Program.

2.

Landfill and excavation within wetlands or waterward of the ordinary high water mark shall
only be permitted in limited instances for the following purposes only, with due
consideration given to specific site conditions, and only along with approved shoreline use
and development activities that are consistent with this Program:
a.

Port development for water-dependent uses where other upland alternatives or
structural solutions, including pile or pier supports, are infeasible.

> >• • • •.• · • • • • • •·•

3.

Excavation
waterward
of the OHWM
within wetlands shall be considered dredging or
gravel
bar scalping
for purposes
of thisorprogram.

4.

Landfills or excavation shall not be located where shore stabilization will be necessary to
protect materials placed or removed. Disturbed areas shall be immediately stabilized and
revegetated, as applicable.

5.

Landfills, beach nourishment and excavation shall be designed to blend physically and
visually with existing topography whenever possible, so as not to interfere with long-term
appropriate use including lawful access and enjoyment of scenery.

6.

Perimeter banks shall generally be sloped no steeper than one foot vertical for every three
feet horizontal unless a specific engineering analysis has been provided, and the
administrator determines that the landfill blends physically and visually with existing

8.

A temporary erosion and sediment control (TESC) plan shall be provided for all •• ·· ·· ·· · · · · • i
topography.
proposed landfill and excavation activities.

The proposed project would primarily balance cut and fill. A total of 3, 197 cu. yds. of excavation
is proposed, which includes general grading and creating the bio-swale for stormwater filtration.
Spoil material will be hauled off-site and disposed of at an approved upland location. A total of
3, 181 cu. yds. of fill is proposed, which includes general grading, gravel subgrade, asphalt, ADA
loading platform, boat ramp planks, articulated concrete mats, and boat ramp subgrade rock.
There will be a net loss of 16 cubic yards of material when the project is complete. The
proposal includes grading and 55 cu. yds. of fill below the OHWM in the form of concrete planks
flanked by articulated concrete mats for the boat launch, a water-dependent use. Disturbed
areas will be re-vegetated, and the slope surrounding the boat launch will be stabilized using
coir mats and willow stakes. Perimeter banks are proposed to have a slope of one foot vertical
for every three feet horizontal. A temporary erosion and sediment control (TESC) is required as
a condition of approval.

23.90.120

Dredging
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23.90.120.8

1.

Regulations

Dredging shall only be permitted for the following activities:
a. Development of approved wet moorages, harbors, ports and water-dependent
industries of economic importance to the region only when there are no feasible
alternatives.

2.

The physical alignment and ecological functions and processes of streams, lakes or
marine shorelines shall be maintained, except to improve hydraulic function, water
quality, fish or wildlife habitat, or fish passage.

4.

Spoil Disposal.
a. Spoil disposal on land away from the shoreline is permitted only under the following
conditions:

i.

Shoreline ecological functions and processes will be preserved, including
protection of surface and ground water.

ii.

Erosion, sedimentation, floodwaters or runoff will not increase adverse impacts to
shoreline ecological functions and processes or property.

iii. Sites will be adequately screened from view of local residents or passersby on
public rights-of-way.

Excavation waterward of the OHWM is considered dredging under the SMP, and is proposed as
part of a water-dependent use. An area of 820 sq. ft. will be impacted below the OHWM for the
installation of the pre-cast boat ramp planks and a pre-cast articulated concrete ramp. The
project will maintain the physical alignment of the Nooksack River, and as conditioned, the
project will maintain ecological functions and processes of the Nooksack River. Spoils will be
disposed of at an approved off-site upland location. The project will reduce temporary impacts
to the extent possible by doing in-water work during the lowest water discharge within the
permitted timeframe, and will isolate the work area with a turbidity curtain and block net,
anchoring them with sandbags or similar to maintain net placement during construction.
23.100.040

Boating Facilities- Marinas and Launch Ramps

23.100.040.8

Regulations

1.

Site Design and Operation.
h. Marina basins or structures shall not be permitted on river point bars or other
accretional beaches. A limited number of launch ramps may be permitted on
accretion shoreforms; provided, that any necessary grading will not adversely affect
shoreline ecological functions or fluvial processes, and any accessory facilities are
located out of the floodway.

j.

2.

Launch ramps may be located immediately downstream of accretion shoreforms, or
on other nonerosional banks, where no or a minimum number of current deflectors
will be necessary.

Public Access.
a. New launch ramps shall be approved only if they provide public access to public
waters, which are not adequately served by existing access facilities, or if use of
existing facilities is documented to exceed the designed capacity. Prior to providing
ramps at a new location, documentation shall be provided demonstrating that
expansion of existing launch facilities would not be adequate to meet demand. Public
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access areas shall provide space and facilities for physical and/or visual access to
water bodies, including feasible types of public shore recreation.
b. Marinas and boat launches shall provide public access for as many water-dependent
recreational uses as possible, commensurate with the scale of the proposal.
Features for such access could include, but are not limited to, docks and piers,
pedestrian bridges to offshore structures, fishing platforms, artificial pocket beaches,
and underwater diving and viewing platforms.
3.

Site Considerations.
a. Marinas, launch ramps, and accessory uses shall be designed so that lawfully
existing or planned public shoreline access is· not unnecessarily blocked, obstructed
nor made dangerous.
c.

Public launch ramps and/or marina entrances
commonly used for swimming, valuable fishing
lanes used for commercial navigation unless
mitigation is provided to minimize impacts to
health, safety and welfare.

shall not be located near beaches
and shellfish harvest areas, or sea
no alternative location exists, and
such areas and protect the public

d. Marinas, launch ramps, and accessory uses shall be located where water depths are
adequate to avoid the need for dredging and minimize potential loss of shoreline
ecological functions or processes.
e. Marinas, launch ramps, and accessory uses shall be located and designed with the
minimum necessary shoreline stabilization to adequately protect facilities, users, and
watercraft from floods, abnormally high tides, and/or destructive storms ..
5.

Waste Disposal.
b. Discharge of solid waste or sewage into a water body is prohibited. Marinas and boat
launch ramps shall provide adequate restroom and sewage disposal facilities in
compliance with applicable health regulations.
d. Garbage or litter receptacles shall be provided and maintained by the operator at
several locations convenient to users.
e. Marina operators shall post all regulations pertaining to handling, disposal and
reporting of waste, sewage, fuel, oil or toxic materials where all users may easily
read them.

6.

Parking and Vehicle Access.
b. Public or quasi-public launch ramps shall provide trailer spaces, at least 10 feet by
40 feet, commensurate with projected demand.

8.

Launch Ramp Design.
a. Preferred ramp designs, in order of priority, are:
i.

Open grid designs with minimum coverage of beach substrate.

ii. Seasonal ramps that can be removed and stored upland.
iii. Structures with segmented pads and flexible connections that leave space for
natural beach substrate and can adapt to changes in beach profile.
b. Ramps shall be placed and maintained near flush with the foreshore slope.
9.

Accessory Uses.
a. Accessory uses at marinas or launch ramps shall be limited to those water-oriented
uses, or uses that provide physical or visual shoreline access for substantial
numbers of the general public. Accessory development includes, but is not limited to,
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parking, open air storage, waste storage and treatment, stormwater management
facilities, utility and upland transportation development.

According to the WDFW website, there are only two WDFW public boat ramps on the Nooksack
River, the nearest is located in Ferndale, approximately 9.2 river miles downstream. The other
is located at Nugent's comer, approximately 14.6 river miles upstream from the proposed
DeGroot boat launch. The new location will provide greater public access to the Nooksack
River. The proposal will not impede on other lawfully existing shoreline access and meets the
site considerations listed above. The provisions for waste disposal will be incorporated as
conditions of approval, and the applicant has demonstrated compliance with parking and vehicle
access regulations. The proposed boat ramp uses segmented pads and flexible connections,
and meets the launch ramp design regulations. Accessory uses proposed comply with the
above requirements. Adverse impacts will be mitigated for through the addition of native
vegetation and removal of invasive species.

23.100.130

Shoreline Stabilization

23.100.130.8

Regulations

1.

,,

Allowed Use.
b. New shore stabilization for new development is prohibited unless it can be
demonstrated that the proposed use cannot be developed without shore protection,
and a geotechnical analysis documents that alternative solutions are not feasible or
do not provide sufficient protection. The need for shore stabilization shall be
considered in the determination of whether to approve new water-dependent uses.
Proposed designs for new or expanded shore stabilization shall be designed in
accordance with applicable Department of Ecology and Department of Fish and
Wildlife guidelines and certified by a qualified professional.
d. Where shore stabilization is allowed, it shall consist of "soft," flexible, and/or natural
materials or other bioengineered approaches unless a geotechnical analysis
demonstrates that such measures are infeasible.
i.

Proposed designs for new or expanded shore stabilization shall be designed and
certified by a qualified professional.

k. The size of shore stabilization measures shall be limited to the minimum necessary
to provide protection for the primary structure or use it is intended to protect.
3.

Shore Stabilization on Streams. In those limited cases where a proposed bulkhead,
revetment or other similar structure meets the criteria in this section for a shoreline
permit or an exemption under wee 23.60.022, and to assure that such revetment or
similar structure will be consistent with this program, the administrator shall review the
proposed design for consistency with state guidelines for stream bank protection as it
relates to local physical conditions and issue written findings that the location and design
meet all criteria of this program, subject to the following:
a. Revetments or similar hard structures are prohibited on estuarine shores, in
wetlands, on point and channel bars, and in salmon and trout spawning areas,
except for the purpose of fish or wildlife habitat enhancement or restoration.
c. A geotechnical analysis of stream geomorphology both upstream and downstream
shall be performed to assess the physical character and hydraulic energy potential of
the specific stream reach and adjacent reaches upstream or down, and assure that
the physical integrity of the stream corridor is maintained, that stream processes are
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not adversely affected, and that the revetment will not cause significant damage to
other properties or valuable shoreline resources. In addition:

i.

Revetments or similar structures shall not be developed on the low, innermost
channel banks in a stream except to protect public works, railways and existing
commercial farmsteads.

ii. Where revetments or similar structures are proposed, analysis shall assure that
localized shore stabilization will be effective, as compared to more extensive
cooperative measures to address reach scale processes. Revetments shall be
set back at convex (inside) bends to allow streams to maintain point bars and
associated aquatic habitat through normal accretion. Where revetments or similar
structures have already cut off point bars from the stream, consideration should
be given to their relocation.
iii. Revetments shall be designed in accordance with WDFW streambank protection
guidelines.
d. Cut-and-fill slopes and backfilled areas shall be stabilized with brush matting and
buffer strips and revegetated with native grasses, shrubs and/or trees so that there is
no net loss of ecological functions.
e. All forms of shore stabilization shall be constructed and maintained in a manner that
does not degrade the quality of affected waters. The county may require reasonable
conditions to achieve this objective such as setbacks, buffers, or storage basins.
f.

Shore stabilization shall allow for normal ground water movement and surface runoff.

g. Selection of materials for projects shall be in conformance with applicable
engineering standards.
9.

Aquatic.
c. Bulkheads or revetments are prohibited except for an approved water-dependent
development subject to policies and regulations of this program.

The applicant has proposed stabilization in the form of coir mats with willow stakes to stabilize
the shoreline along either side of the proposed boat ramp, which will be cut through an existing
levee, and will be graded to a 3:1 slope. The submitted Geotechnical Analysis prepared by
PND Engineers, Inc. identified this as an effective alternative to using articulated concrete mats
for slope stability. This is considered a "soft" or natural stabilization material and is preferred
over hard armoring. The proposed stabilization will not degrade water quality and will not
prevent normal groundwater movement or surface runoff. The proposed boat launch is a
permitted use and water-dependent development which allows for the incorporation of shoreline
stabilization. According to the Biological Assessment submitted, the action area for this project
is not highly suitable for fish spawning, and juvenile fish would not likely be present at the
shoreline in high numbers.

V. Cumulative Impact Analysis

In the granting of all shoreline substantial development permits, shoreline conditional use
permits, and shoreline variance permits, consideration shall be given to the cumulative
environmental impact of additional requests for like actions in the area. For example, if shoreline
permits were granted for other developments in the area where similar circumstances exist, the
sum of the permitted actions should also remain consistent with the policy of RCW 90.58.020
and should not produce significant adverse effects to the shoreline ecological functions and
processes or other users.
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Pursuant to WCC 23.60.010.C, WCC 23.60.030.G and WCC 23.60.040.0 the project was
reviewed for consideration of potential cumulative impacts that would result if similar
developments were permitted under similar circumstances. Except as modified by this decision,
the proposal as conditioned appears to comply with the development standards, bulk and
dimensional setbacks, vegetation conservation standards, and critical area requirements. As such,
additional approvals for additional developments where similar circumstances exist are not likely to
represent a cumulative environmental impact to the shoreline. It is the opinion of staff that this
project as proposed and conditioned meets the ecological protection polices of the Whatcom
County Shoreline Management Program resulting in no net loss of ecological functions and
process and that the sum of similar permitted actions appears to comply with the policy of RCW
90.58.020.

VI. ARCHAEOLOGY
This property is within 500 ft. of a known cultural resource site as indicated on GIS maps using
data from the Department of Archaeology and Historic Preservation (DAHP). Pursuant to WCC
23.90.070, along with the shoreline permit applications, the applicant was required to submit a
Cultural Resources Site Assessment (CRSA), prepared by a qualified Archaeologist. A Cultural
Resources Assessment prepared by Drayton Archaeology dated June 26, 2017 was submitted
with the shoreline applications on October 12, 2017. Staff sent an email with the CRSA,
application, and other project documents to DAHP and local tribes on October 12, 2017,
allowing for a 15-day comment period. The Lummi Nation responded; their comments are
discussed below under Public Comments.

VII. PUBLIC COMMENTS
One public comment was received during the public comment period for this application via
email from the Lummi Nation on November 2, 2017. They concurred with the Cultural Resource
Site Assessment prepared by Garth Baldwin of Drayton Archaeology and recommended that
monitoring take place during any ground disturbing activities that require a depth of more than
two feet. They also recommended that the construction crew be given a copy of Whatcom
County's Inadvertent Discovery Plan, and that the plan remains on site at all times. These have
been incorporated as conditions of approval below.

VIII. AGENCY COMMENTS
Erin Page, Critical Areas Planner - Planning & Development Services: Submitted a
memorandum on May 18, 2018, revised via email on May 23, 2018, signing off on project
approval with the following conditions:
Changes of conditions have occurred after the May 18. 2018 CAO memo was written.
but prior to the hearing. As such. cGritical areas approval is granted only with
acceptance of the edited versions of the Biological Assessment, Mitigation plan, site
plan, and proposed red lines and edits as described in the conditions of this staff report.
in conjunction with the Critical areas memo dated May 18. 2018.~
dated May 18, 2018. The applicant may submit revised materials that incorporate these
revisions after public hearing.
Permanent occupancy and final of the commercial building permit will not be granted
until the mitigation as-built has been approved under case number MIT2017-00068.
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Pursuant to WCC 16.16.260(C), monitoring reports shall be submitted by the applicant
yearly until 5 years of successful monitoring has passed. Monitoring years start 1 year
after the approval of the mitigation as-built.
Because this will be a heavily used area by the public, all mitigation areas shall be
protected with critical areas signage at the edge of the buffer in combination '<'Vith fencing
pursuant to WCC 16.16.265. Temporary or permanent exclusionary fencing may be
required during monitoring years if encroachment and damage to the riparian area is
occurring from public use. as determined by the Whatcom County technical
administrator. or the applicant.
-

Any change in project scope shall be routed back to Critical Areas for further review.
Commercial building permit shall be routed to Critical Areas staff for conformance with
approved conditions.

Denise Doezema, Engineering Technician - Public Works River & Flood: Submitted a
memorandum on November 14, 2107 signing off on project approval with the following
conditions:
Per Section 17.160.120 Floodways, "Prohibit encroachments, including fill, new
construction, substantial improvements, and other development unless certification by a
registered professional engineer is provided demonstrating ... that encroachments shall
not result in any increase in flood levels during. the occurrence of the base flood
discharge." Per submitted plans and reports (Geotechnical Report by PND Engineers
dated June 2017), there will be a net decrease in material between the levee prisms at
the project location, and there will be no increase in material below the OHWM.
Therefore, further analysis of base flood discharge is not required. The landward
development (parking area, restroom~ etc.) will be constructed in the hydraulic shadow of
the existing bridge abutment for the Guide Meridian bridge; this area is an ineffective
flow area, and does not require additional hydraulic analysis.
Construction Best Management Practices (BMP's) shall be required according to
approved stormwater plans order to reduce or eliminate any potential storm water or
construction related impacts in the SFHA.
All disturbed areas will be required to be seeded and/or mulched upon completion of the
project.
The structure (toilet) shall be anchored to resist floatation, collapse, and lateral
movement.
The structure shall have flood vents (1 square inch of opening per 1 square foot of
enclosed area) installed on a minimum of two sides and no more than 12 inches above
the adjacent grade.
The portion of the structure and associated building materials located below the BFE of
47.0 feet must be constructed ofwaterresistant materials.
Any necessary utilities (electrical, plumbing, etc.) and/or mechanical equipment must be
anchored and designed to be water resistant or elevated above the BFE of 47.0 feet so
as to prevent water from entering or accumulating within the components.

Page 18 of 24

ESA Compliance: Development proposals within the SFHA require compliance with the
ESA. In order to meet Federal requirements, the project is required to obtain permit
approval with the Army Corps of Engineers (ACOE). A copy of the approved ACOE
permit must be submitted to the River and Flood Division prior to start of any work in
order to demonstrate compliance with the ESA.
Sarah Cierebiej, Environmental Health Specialist - Health Department:
Submitted a
memorandum on October 19, 2107 signing off on project approval with the following conditions:
An approved on-site sewage design for the vault toilet will be required at the time of
building permit application. The applicant will be required to have a licensed installer
install the double vault toilet.
Joseph Gianetto, Engineering Technician - Public Works: Submitted a memorandum dated
November 13, 2017 and a revised memorandum on Ma 23 2018 signing off on project
approval with the following conditions:
The following items shall be submitted/addressed with the Commercial Building Permit.
•

All development shall comply with the WC Development Standards (WCDS).

•

Applicant shall submit a Stormwater Site Plan fully compliant with the DOE
2012/2014 Stormwater Manual.

•

If the EOR chooses to utilize the Nooksack for stormwater discharge they shall
demonstrate that the sites stormwater discharge will drain from a conveyance
system that meets the restrictions from the 2014 DOE Stormwater Manual MR#7,
Flow Control.

Pursuant to DOE 2012/14 Manual, Vol. I, Chapter 3, applicant shall complete and record
a Declaration of Covenant and Grant of Easement for stormwater maintenance
purposes. Document is required to be recorded prior to issuance of any Certificate of
Final Occupancy.
_-_Certified Record Drawings (as-built) for the installation of any new drainage
system/facility shall be provided and approved by the PW Engineering Services upon
construction completion, and/or prior to issuance of any Certificate of Final Occupancy.

'

,

Sewf.it.y-w+tfHI::l.e.-P-W~~r drainage facilities. Tho seourity shal-l--Be

tor the amount of 10% of the engineer's construction cost estimate or $5,000 (vvhichever
is greater). The security shall be in effect for 2 years from the date of provisional
aooeptanoe of newly oonstruoted drainage facilities.

Andy Wiser, Geologist - Planning and Development Services: Submitted a memorandum on
April27, 2108 signing off on project approval with the following conditions:
The project is approved as proposed subject to incorporation of all design and
construction recommendations provided in the geotechnical analysis titled Washington
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Department of Fish and Wildlife DeGroot Access - Lynden, WA GEOTECHNICAL
REPORT, authored by PND Engineers, Inc., dated June 2017.
Nick Smith, Permit Center Specialist, Planning & Development Services:
Submitted a
memorandum dated May 4·622, 2018 signing off on project approval with the following
conditions:
·
A landscape plan, which meets the requirements of WCC 20.80.300 shall be provided at
the submittal of a commercial building permit application for the proposed development.

-············ThH···appl·icant...shall··Obtain·a··Written···tetter···from...North···'Nhateom···Ffr-e····Distriet··#24·····Stating
that.ade-quate··fU:&flFotesti-sA--eap.aGity-e*l&ts-o-r-.a·rFaRgemoo·t&-have-bee.n-made-to-pr-G¥i-de
adeqt~a:te-sew~ws:..fu.t:-t-he-tle-v~ment,.puFSI:faRt-to-.WGG.-20~2+2-:--T~se

provided···.at...the····Submittal···of...a.-e-ernmercial--bui·ldiRg-·permit-·.appHsaHoR-··for...the.···PF-Gposed
deve1-epme-Rh

IX. RECOMMENDATION
Based on the above findings, Staff recommends approval of the Shoreline Substantial
Development Permit subject to the following conditions:
1. The proposed work shall be consistent with the scope of the . application materials
provided reviewed by staff and consistent with the site plan stamped "Shoreline
Approved" on May ~2348, 2018. Any changes will require additional review by the
Whatcom County Shoreline Administrator.

2. The project must be constructed in accordance with the submitted plans/drawings and
supporting documentation and comply with all agency permit conditions.
3. Issuance of this shoreline permit does not release the applicant from any other Local,
State, regional or Federal statutes or regulations applicable to the proposed
development.
4. All construction debris shall be removed from the shoreline environment upon completion
of the project and disposed of in accordance to all applicable regulations.
5. Washington State Department of Ecology Water Quality Standards shall be maintained.
6. The applicant shall obtain a commercial building permit from the Whatcom County
Planning and Development (WCPDS) - Building Services Division prior to any work on
the subject property. The above required building permit shall be reviewed by the
Shoreline Administrator to ensure consistency with the conditions of this exemption
approval prior to issuance of said permit.
7.

The proposal must comply with all bulk and dimensional setback requirements as
required by the Whatcom County Shoreline Management Program and the Whatcom
County Zoning Code.

8. Best Management Practices (BMPs) will be required in order to address any
construction related impacts to water quality, the shoreline, and/or existing habitat.
9. The applicant shall contact the Washington State Department of Fish and Wildlife
(WDFW) and obtain a Hydraulics Project Approval (HPA) or any other requirements as
determined by WDFW. Note that any additional mitigation measures imposed by
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WDFW shall hereby be adopted as conditions of approval pursuant to WCC 16.16.215.
In the event that there is a conflict between such HPA conditions and applicable WCC,
the more restrictive standards shall apply.
10. All materials utilized below the ordinary high water mark (OHWM) shall be untreated.
11. The applicant/proponent shall contact the Army Corps of Engineers (ACOE) to obtain
any required ACOE permit.
12. The applicant shall demonstrate compliance with exterior lighting requirements, avoiding
illuminating nearby properties or public areas, and preventing glare on adjacent
properties, public areas or roadways. Methods of controlling spillover light include, but
are not limited to, limits on height of structure, limits on light levels of fixtures, light
shields, setbacks, buffer areas and screening.
13. pritig?.J ?.C~?.~ ?.pprov?.l J~ 9CC1n}E]cj. gnly "Yftf) C1(;Q~pfang£! g( Jf)f] f!ditecj . '(f!(~i9f7§ of thf]
Biological Assessment, Mitigation plan, site plan, and proposed red/ines and edits as
described in the conditions of this staff report. in conjunction with the .Critical Areas
memo dated May 18, 2018. The applicant may submit revised materials that incorporate ·
these revisions after public hearing.

he

14. ')sermanenT occupancy andlil?al of the commercial building. permit will not
granted .....
until the mitigation as-built has been approved under case number MIT2017-00068.
15.

"f5ursuani to wee

16.

"aecause this

moniiarin9

sha!Tbe suhmliied hyihe aiJ/Jiicant · . ·, . .:. :.

16.16.26o(e)~
re/Joris
yearly until 5 years of successful monitoring has passed. Monitoring years start 1 year
after the approval of the mitigation as-built.

wiil be

a heavily ·used area hy ihe /Juhiic, aiTmiii9aiion areas shaiThe

protected with critical areas signage at the edge of the buffer in combination with fencing
pursuant to WCC 16. 16.265. Temporary or permanent exclusionary fencing mav be
required during monitoring vears if encroachment and damage to the riparian area is
occurring from public· use. as determined by the Whatcom County technical
administrator, or the applicant.

..

17. Any change in project scope shall be routed back to Critical Areas for further review.
~

18. Commercial building permit shall be routed to Critical Areas staff for conformance with
approved conditions.
19. Per Section 17. 160. 120 Floodways, "Prohibit encroachments, including fill, new
construction, substantial improvements, and other development unless certification by a
registered professional engineer is provided demonstrating ... that encroachments shall
not result in any increase in flood levels during the occurrence of the base flood
discharge." Per submitted plans and reports (Geotechnical Report by PND Engineers
dated June 2017), there will be a net decrease in material between the levee prisms at
the project location, and there will be no increase in material below the OHWM.
Therefore, further analysis of base flood discharge is not required. The landward
development (parking area, restroom, etc.) will be constructed in the hydraulic shadow of
the existing bridge abutment for the Guide Meridian bridge; this area is an ineffective
flow area, and does not require additional hydraulic analysis.
20. Construction Best Management Practices (BMP's) shall· be required according to
approved stormwater plans order to reduce or eliminate any potential storm water or
construction related impacts in the SFHA.
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21. All disturbed areas will be required to be seeded and/or mulched upon completion of the
project.
22. The structure (toilet) shall be anchored to resist floatation, collapse, and lateral

movement.
23. The structure shall have flood vents (1 square inch of opening per 1 square foot of
enclosed area) installed on a minimum of two sides and no more than 12 inches above
the adjacent grade.
24. The portion of the structure and associated building materials located below the BFE of
47.0 feet must be constructed of water resistant materials.
25. Any necessary utilities (electrical, plumbing, etc.) and/or mechanical equipment must be

anchored and designed to be water resistant or elevated above the BFE of 47.0 feet so
as to prevent water from entering or accumulating within the components.
26. Development proposals within the SFHA require compliance with the ESA. In order to
meet Federal requirements, the project is required to obtain permit approval with the
Army Corps of Engineers (ACOE). A copy of the approved ACOE permit must be
submitted to the River and Flood Division prior to start of any work in order to
demonstrate compliance with the ESA.

27. An approved on-site sewage design for the vault toilet will be required at the time of
building permit application. The applicant will be required to have a licensed installer
install the double vault toilet.
28. The following items shall be submitted/addressed with the Commercial Building Permit.
•

All development shall comply with the WC Development Standards (WCDS).

•

Applicant shall submit a Stormwater Site Plan fully compliant with the DOE
2012/2014 Stormwater Manual.

•

If the EOR chooses to utilize the Nooksack for stormwater discharge they shall
demonstrate that the sites stormwater discharge will drain from a conveyance
system that meets the restrictions from the 2014 DOE Stormwater Manual MR#7,
Flow Control.

29. Pursuant to DOE 2012/14 Manual, Vol. I, Chapter 3, applicant shall complete and record
a Declaration of Covenant and Grant of Easement for stormwater maintenance
purposes. Document is required to be recorded prior to issuance of any Certificate of
Final Occupancy.
30. Certified Record Drawings (as-built) for the installation of any new drainage
system/facility shall be provided and approved by the PW Engineering Services upon
construction completion, and/or prior to issuance of any Certificate of Final Occupancy.
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-31. As per Cha-ptef--2,.-Se&:-2-ll post a Ster-mwater P.4alntenanoo
Security with tho PW Engineering SoP/ices for drainage facilities. Tho security shall be
for tho amount of 10% of tho engineer's construction cost estimate or $5,000 (whichever
~e-seow#y shall be in effect for 2 years from-t-he date of provisieRal
acceptance of newly constructed drainage facilities.
32. The project is approved as proposed subject to incorporation of all design and
construction recommendations provided in the geotechnical analysis titled Washington
Department of Fish and Wildlife DeGroot Access - Lynden, WA GEOTECHNICAL
REPORT, authored by PND Engineers, Inc., dated June 2017.
33. A landscape plan, which meets the requirements of WCC 20.80.300 shall be provided at
the submittal of a commercial building permit application for the proposed development.

34,---The.--.applicanf. . shall-obtain---a.-wrftten....fetter--.fr-em--Nortf::J. . . whatc.em---F-ir:e-.f)istri-et.....#24--stating
tha-t--adefJ·U-afe....fire.pr:ot-ee.tfon-eapa-eity--ox-ist&·OF·ar-rangements-·have.-been---m-a-de-to..-provide
-a-deq.uate-se-rvJ.c.es for the devef.epme-Rt,pl:JfSUant....fo...WCC 20. 80,-2~9e
providefl....af.. .f:f::J.e...-s-ubmtttal...of. -a....-eomrnerciaf.. .i:Juilding...perrnit...applieation....for....tf::J.e..-prepos-ed
develop-ment~

35-,·JA.:.-.--~-Archaeo/ogica/ monitoring shall take place to any ground disturbing activities that

require

a depth of more than two feet.

36-,A~-· The

construction crew should be given a copy of the Department of Archaeology
and Historic Preservation's Whatcom County Inadvertent Discovery Plan and this should
be kept on-site at all times during construction.

3-7-~~.!L..-~~~Should archaeological resources (e.g. shell midden, faunal remains, stone tools)

be observed during project activities, all work in the immediate vicinity should stop, and
the area should be secured. The Washington State Department of Archaeology and
Historic .Preservation (Gretchen Kaehler, Local Government Archaeologist 360-5863088) and the Lummi Nation Tribal Historic Preservation Office (Lena Tso, THPO 360312-2257; Tame/a Smart, Deputy THPO 360-312-2253) should be contacted
immediately in order to help assess the situation and to determine how to preserve the
resource(s). Compliance with all applicable laws pertaining to archaeological resources
is required.

38,·1l____Jf

ground disturbing activities encounter human skeletal remains during the
course of construction, then all activity will cease that may cause further disturbance to
those remains. The area of the find will be secured and protected from further
disturbance. The finding of human skeletal remains will be reported to the county
medical examiner/coroner and local law enforcement in the most expeditious manner
possible. The remains will not be touched, moved, or further disturbed. The county
medical examiner/coroner will assume jurisdiction over the human skeletal remains and
make a determination of whether those remains are forensic or non-forensic. If the
county medical examiner/coroner determines the remains are non-forensic, then they
will report that finding to the Department of Archaeology and Historic Preservation
(DAHP) who will then take jurisdiction over the remains. The DAHP will notify any
appropriate cemeteries and all affected tribes of the find. The State Physical
Anthropologist will make a determination of whether the remains are Indian or NonIndian and report that finding to any appropriate cemeteries and the affected tribes. The
DAHP will then ·handle all consultation with the affected parties as to the future
preservation, excavation, and disposition of the remains.

39-:l.fl:.-..._..__~ Construction shall be commenced within two (2) years of the effective date of this
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shoreline exemption, as defined by 23.60.190(A)(3), and shall be completed in five (5)
years. The Shoreline Administrator may grant a single extension for a period of not
more than one (1) year based on a showing of good cause. Such request must be filed
with the Shoreline Administrator before the expiration date described above.

Report prepared by:
Kyla Walters
Whatcom County Shoreline Administrator
Planning and Development Services
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