WHATCOM COUNTY HEARING EXAMINER
RE:

Preliminary Long Subdivision
Application by
CMF Family Properties
"Heritage Fields APO Cluster Long Plat"

)
)
)
)
)

LSS2020-0002
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND DECISION

SUMMARY OF APPLICATION AND DECISION
Application:

A proposed Subdivision and associated infrastructure to subdivide
approximately 36.29 acre parcel North of Birch Bay-Lynden Road and
West of Berthusen Road subject to APO in the Rural [R5A] zoning district
into a seven-lot cluster subdivision and one approximately 27-acre Non
Buildable APO Reserve Tract. Access for the Non-Buildable APO Reserve
Tract will be via private 30-ft. easement north and east out to Berthusen
Road.

Decision:

The Hearing Examiner grants Preliminary Long Subdivision Approval,
subject to the conditions recommended herein.
SUMMARY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW
INTRODUCTION

The following Findings of Fact and Conclusions of Law are based upon consid
eration of the exhibits admitted and evidence presented at the public hearing.

I.
Applicant:

CMF Family Properties, LLC

Site Location/Address:

36.29-acre parcel North of Birch Bay-Lynden Road and West
of Berthusen Road

Assessor's Parcel Numbers:
Zoning:

400223 177082 & 400223 149098 & 400223 233068

Rural [RSA]

Comprehensive Plan: Rural
Number of Lots:

seven lots; six cluster lots and
One non-buildable Reserve Tract

Total Acreage:

Approximately 36.29 acres gross

Roads:

Private Road

Water Supply:

Private Shared Wells

Sewage Disposal:

On-Site Septic Systems

Fire Protection:

Whatcom County Fire District No. 21

Law Enforcement:

Whatcom County Sheriff's Office

Public Schools:

Lynden School District No. 504

Topography:

The site is varied with a stream and regulated critical areas in the
middle separating the residential lots from the non-buildable
agricultural tract.

Vegetation:

Vegetation consists mostly of farmed land & critical areas.
on the northern portion.

Adjacent Land Uses:

Utilities Easements:

Variances:

North:
East:
South:
West:

Single-family Residential & Agriculture
Single-family Residential/Agriculture
Single-family Residential/Agriculture
Single-family Residential/Agriculture

Necessary utility & site distance easements will be established
prior to recording of Final Plat.

No variances requested

SEPA Review:

The SEPA Mitigated Determination of Non-significance [MONS] for
this project was issued February 22, 2021. No appeal of the
threshold decision has been submitted.

Authorizing Ordinances
Revised Code of Washington Chapter 58.17
Revised Code of Washington Chapter 36. 70B.170
Whatcom County Comprehensive Land Use Plan
Whatcom County Code Chapter 2.33, Permit Review Procedures [repealed ordinance
2018-032]
Whatcom County Code Chapter 12.08, Development Standards
Whatcom County Code Chapter 15, Building Code
State Environmental Policy Act (SEPA). Washington Administrative Code Chapter
197-11, Whatcom County Environmental Policy Administration Chapter 16.08
Whatcom County Code Chapter 16.16, Critical Areas
Whatcom County Code Title 20, Official Whatcom County Zoning Ordinance
Whatcom County Code Title 21, Subdivision Regulations
Whatcom County Code Title 22, Land Use and Development Procedures
Whatcom County Code Title 23, Shoreline Management Program
Whatcom County Code Title 24, Health Regulations
Legal Notices:

Posted - Notice of Public Hearing, February 18, 2021
Mailed - Notice of Application, February 11, 2021
Notice of Public Hearing, February 11, 2021
Published - Notice of Application, February 18, 2021

Hearing Date: March 3, 2021
Parties of Record
CMF Family Properties, LLC
697 Loomis Trail Road
Lynden, WA 98264
Jaime White
Whatcom Land Use Consulting, LLC
2215 Midway Lane, Suite 203
Bellingham, WA 98226
Bennett Engineering, LLC
Tom Bennett
2324 James Street
Bellingham, WA 98225
Craig Ostrom, Planner 111
Planning and Development Services

Exhibit List
1. Preliminary Subdivision App, fee responsibility, agent authorization, receipt,
Contact list, project description
2. Preapplication Waiver Approval
3. Notice of Application and Optional SEPA
4. Project Narrative
5. Original Preliminary Map
6. Revised Preliminary Map
7. Determination of Completeness
8. LOR Determination - EXE2020-00056
9. Preliminary Stormwater Report
10.Preliminary Traffic and concurrency Information Application
11. ECE2020-00039-traffic-concurrency-exemption-20200901
12.Land Disturbance Application and map
13.SEPA Checklist and Mitigated Determination of Non-Significance
14. Plat Certificate-Subdivision Guarantee
15.Natural Resources Site Assessment July 2018
16.Approved-OSS-and-soil-infiltration-evaluation
17.Approved Well Site Inspections-20201001
18.Agency Comments
19.Stamped-civil-plan-set-20200717
20.Agency Distribution List
21.Legal Notice
22.Bellingham Herald and published notice from Bellingham Herald
23.Mailing Labels and Signed Certificate of Mailing
24.Vicinity Map
25. Fire-Mitigation-Agreement-afno2021-200573. pdf
26.Fire Concurrency Letter-20210202
27. Letters of Concurrency - Lynden School District
28.Public Comment - Tom-and-MacKenzie-Granger
29.Parties of Record spreadsheet
30.Request for Private Road - Heritage Fields Lane
31.Draft CC&R's
32.Staff Report
33.Staff memos
34. Cu ltura I-Assessment-Report-20201008
35.Hearing Examiner Exhibits List

II.
The Heritage Fields APO Cluster Long Subdivision proposal will create a total of

six cluster lots and one non-buildable Agriculture Protection Overlay Reserve Tract.
The cluster lots vary in size between 1.14 to 1.94 acres and are located north to south
along the private road going up the center of the parent parcel. Water will be provided
by the private shared wells and onsite sanitary sewer by individual septic [OSS]
systems.
The Application was reviewed by the Technical Review Committee. The
recommendation of this Committee was set forth in the Staff Report, (exhibit# 32),
dated February 22, 2021, prepared by the Land Use Services Division of Whatcom
County Planning and Development Services. The Technical Review Committee has
determined that subject to the proposed conditions the project will comply with
applicable Whatcom County and Washington State regulations. As stated above, the
Committee recommends approval of the Preliminary Long Subdivision Approval, subject
to conditions.

Ill.
The Applicant's Representative indicated that there are no factual inaccuracies in
Staff's factual findings, and no objection to the Conditions of Approval requested by
Staff. There was no public comment on the proposal at the public hearing. There was
public comment during the public comment period with concerns regarding privacy request for applicant to build a privacy fence. The applicant was notified of the request
and declined to voluntarily build a privacy fence. There are no applicable requirements
in the Rural zone [WCC 20.36] or in the Whatcom County Land Division Regulations
[WCC 21.05] in regards to buffer requirements within Rural lands.

The Findings of Fact in the Staff Report are hereby adopted, through this reference, by
the Hearing Examiner as the Findings of Fact herein.

IV.
Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as

such. Based on the foregoing Findings of Fact, now are entered the following

CONCLUSIONS OF LAW

I.
There is nothing in the record which would indicate either the Findings of Fact
made by the Technical Review Committee, as set forth in the Staff Report, or its
Conclusions of Law were incorrect or failed to properly support the approval of the
Preliminary Long Subdivision. The Hearing Examiner hereby adopts, by this reference,
the Conclusions of Law reached by the Technical Review Committee in the Staff
Report, dated February 22, 2021, Exhibit No. 32, a copy of which is attached hereto and
incorporated herein by this reference.

The Hearing Examiner concurs with the Technical Review Committee that,
subject to the proposed Conditions of Approval, the project will comply with the
applicable Whatcom County and Washington State regulations and is in the general
public interest, health and welfare. The Hearing Examiner should grant Preliminary
Subdivision Approval to the CMF Family Properties, LLC. for the [Heritage Fields APO
Cluster Long Subdivision] of an approximate 36.29 acre parent parcel zoned R5A,
located at 756 Birch Bay Lynden Road. The lot summary includes six lots proposed for
residential use with a seventh approximately 26.86 acre agricultural reserve lot. The
proposed access to service residential lots on thru six consists of a privately owned and
operated 20-foot road on a 50-foot access and utility easement, off of Birch Bay Lynden
Road. The proposed access for the agricultural reserve lot is via an existing field
access and easement that connects to Berthusen Road.

II.
Based on these Findings of Fact and Conclusions of Law, the Hearing Examiner
hereby issues the following decision:

DECISION
The Hearing Examiner hereby grants Preliminary Approval of the proposed
Preliminary Long Subdivision [Heritage Fields APO Cluster Long Subdivision] for seven
clustered lots and one approximate 27-acre Non-Buildable APO Reserve Tract to be
located on Assessor's Parcel Nos. 400223 177082 & 400223 149098 & 400223
233068, located at 756 Birch Bay-Lynden Road, Lynden, Washington, subject to the
following conditions:
Current Planning Division
1.
The use and location on the site as shown on the site plans, dated October 8,
2020, and shall not be amended or changed in any way without further approval of
the Whatcom County Hearing Examiner unless consistent with WCC 21.05.11 O
with the exception that the Applicant shall adjust the map to demonstrate
consistency with the Reserve Area Requirements as required pursuant to WCC
20.36.253.
2.

Signage for the site shall be limited to one site identification sign at the entrance to
the site, per wee 20.80.470 (4). The subject sign shall be limited to 64 square
feet in size.

3.

No sign shall be located closer than 10-feet to any right-of-way, per wee
20.80.410 (1 ). A. building permit shall be obtained for any sign installed on the
site.

4.

Approval of this preliminary subdivision shall become invalid unless the final plat is
submitted in its proper form for final plat approval within five (5) years of the date of
preliminary subdivision approval.

5.

An applicant requesting final approval of a subdivision shall submit to the
administrative official copies of the materials and fees specified in WCC 21.06.050,
and the request shall be accompanied by a statement from the county engineer that
Whatcom County has accepted as complete all on-site and off-site improvements
required by the conditions of preliminary plat approval, or has received cost
estimates and performance guarantees to assure completion thereof.

6.

The Applicant shall obtain all necessary Federal, State and local permits prior to
construction.

7.

The rear and/or side setbacks for habitable and non-habitable structures for lots 5-6
shall be as stated by wee 20.80.210(5)(b) as modified by the Fire Marshal's Office.

8.

The Reserve Area Easement shall be clearly delineated on the face of the
subdivision map and display the minimum lot size of 75% of the
parent parcel acreage.

9. The following right-to-farm note shall be placed on the face of the plat:
RIGHT-TO-FARM COVENANT:
THIS PROPERTY IS LOCATED WITHIN ONE-HALF MILE OF AN OPERATING FARM, AN
AGRICULTURE OR RURAL DISTRICT. THE DEVELOPER AND ANY SUBSEQUENT
PURCHASER OR SUCCESSORS IN INTEREST OF ALL OF THE LOTS WITHIN THIS SHORT
PLAT WILL REFRAIN FROM ANY LEGAL ACTION TO RESTRAIN OR COLLECT DAMAGES
FROM OWNERS OR OPERATORS OF SUCH SAID AGRICULTURAL LANDS, OR FROM
WHATCOM COUNTY, ARISING OUT OF ANY REASONABLE AND LAWFUL FARM
OPERATIONS ON. THE SELLER SHALL REQUIRE THAT THE "DISCLOSURE STATEMENT"
AS SET FORTH IN TITLE 14.02 BE SIGNED BY THE PURCHASER AND RECORDED IN THE
WHATCOM COUNTY AUDITOR'S OFFICE IN CONJUNCTION WITH THE DEED CONVEYING
SAID LOT. THIS COVENANT SHALL RUN WITH THE LAND.

10. The following APO Cluster note shall be placed on the face of the plat:
AGRICULTURE PROTECTION OVERLAY (APO) CLUSTER & RESERVE AREA NOTE:
1. THIS SEVEN (7) LOT SUBDIVISION HAS BEEN APPROVED AS AN AGRICULTURE
PROTECTION OVERLAY (APO) CLUSTER SUBDIVISION PURSUANT TO WHATCOM COUNTY
CODE TITLE 20.36 AND wee 20.38. THE FOLLOWING NOTES SHALL BE CONSIDERED A
DEED RESTRICTION AND SHALL CONSTITUTE A BINDING AGREEMENT BETWEEN WHATCOM
COUNTY AND ALL PRESENT AND FUTURE OWNERS OF RECORD. SAID NOTES SHALL BE
INCLUDED WITHIN ALL DEEDS AND CONTRACTS OF CONVEYANCE AND MAY ONLY BE
AMENDED BY MUTUAL AGREEMENT BETWEEN SAID PARTIES PURSUANT TO THE ZONING IN
EFFECT AT THE TIME. ANY ALTERATION OF THE RESERVE TRACT, BOUNDARIES OR
CLUSTER NOTES PURSUANT TO wee TITLE 21 AND wee 20.36.320 REQUIRES THE REVIEW
AND FILING FOR RECORD OF A NEW ORIGINAL DRAWING.
2. LOTS 1, 2, 3, 4, 5 AND 6 HAVE BEEN DESIGNATED AS THE CLUSTERED LOTS AND ARE
SUBJECT TO THE FOLLOWING RESTRICTIONS:
A. LOTS 1-6 HAVE BEEN ASSIGNED ONE DENSITY EACH.
B. EACH LOT MAY BE UTILIZED FOR THE CONSTRUCTION OF ONE, SINGLE FAMILY
DWELLING UNIT.
C. LOTS 1-6 HAVE NO REMAINING DENSITIES.
3. LOT SEVEN (7) HAS BEEN DESIGNATED AS THE NON-BUILDABLE AGRICULTURE
RESERVE TRACT CONTAINING THE RESERVE AREA EASEMENT AND IS SUBJECT TO THE
FOLLOWING RESTRICTIONS:
A. IT HAS BEEN ASSIGNED NO DENSITY.
B. IT HAS BEEN DESIGNATED AS NON-BUILDABLE AND MAY NOT BE UTILIZED FOR THE
CONSTRUCTION OF A SINGLE-FAMILY DWELLING UNIT. NO ACRES ARE LOCATED

OUTSIDE THE RESERVE AREA EASEMENT FOR THE DEVELOPMENT OF A SINGLE-FAMILY
RESIDENTIAL UNIT AND ASSOCIATED INFRASTRUCTURE.
C. BASED ON DENSITY CALCULATIONS MADE FOR THE ORIGINAL 36.29-ACRE PARENT
PARCEL LOCATED WITHIN THE RURAL (RSA), THE PARENT PARCEL HAS ONE
RESIDENTIAL DENSITY REMAINING.
D. IT SHALL NOT BE FURTHER DIVIDED IN ANY MANNER EXCEPT AS MAY BE PROVIDED BY
wee 20.36.320.
E. IT MAY BE RETAINED BY THE SUBDIVIDER, CONVEYED TO THE RESIDENTS OF THIS
SHORT PLAT, OR CONVEYED TO A THIRD PARTY.
F. THE RESERVE AREA EASEMENT CONTAINS 75% OF THE GROSS AREA OF THE PARENT
PARCEL (AT LEAST 27.22-ACRES). AS THIS PROPERTY IS SUBJECT TO THE RURAL ZONE,
ANY FUTURE ALTERATIONS, AMENDMENTS, OR ADJUSTMENTS TO ANY PART OF THIS
SHORT PLAT SHALL NOT RESULT IN THE MINIMUM RESERVE AREA EASEMENT BEING
REDUCED BELOW THE MANDATORY 75% REQUIREMENT.
G. THE RESERVE TRACT AND RESERVE AREA EASEMENT MAY BE DEVELOPED CONSISTENT
WITH wee 20.36 AND 20.38. A RESERVE TRACT RESTRICTIVE COVENANT PURSUANT TO
wee 20.36.320 IS RECORDED UNDER AUDITOR'S FILE N U M B E R - - - - - - - -

11. No land comprising any part of a proposed land division in the unincorporated
area of Whatcom County shall be sold, leased, or offered for sale or lease unless
approved under this title. Any person being the owner or agent of the owner of
such land who shall sell, lease, or offer for sale or lease any lot or portion
thereof shall be guilty of a gross misdemeanor. Each sale or lease, or offer for
sale or lease shall be a separate and distinct offense for each separate lot or
portion of said land, pursuant to wee 21.11.010.
12. MONS Fire Condition: At the time of application for any building permits as
contemplated by this proposal, the Applicant shall comply with the
requirements of the Mitigation Agreement Regarding Fire Protection and
Emergency Response Service Capital Facility Charge dated February 2, 2021
and recorded under Whatcom County Auditor's File No. 2021-200573 including,
but not limited to, payment of the Mitigation Fee as defined in that agreement.
13. Include the applicable stormwater note to be reflect findings based on the final
approved stormwater report.

Health Department
14. For any well drilled after January 2018 the applicant will be required to place a
note on the face of the plat. The applicant should contact the Health
Department for exact wording as it is dependent on the well drilling date.
15. The applicant must stay in compliance with the state's groundwater exemption
(RCW 90.44.050 & WAC 173-501), regulated by the Department of Ecology.

16. All soils approvals for the plat must be located outside of critical areas and their
associated buffers.

Critica I Areas
17. Prior to final plat approval, a farm plan shall be submitted for review and
approved by a Whatcom County Farm Plan administrator for all agricultural
uses within and adjacent to critical areas and their buffers. For information
regarding farm plans refer to Conservation Program on Agricultural Lands
website: https: //www.whatcomcounty.us/745/Farm-Plans
18. Prior to final plat approval, the part of the critical areas and required buffer that
is located on the site shall be protected using one of the following mechanisms:
a. Placed in a separate tract or tracts owned in common by all lots within a
subdivision;
b. Covered by a protective easement, or public or private land trust dedication;
or
c. Preserved through an appropriate protective mechanism that provides the
same level of permanent protection as designation of a separate tract or
tracts as determined by the county technical administrator or hearing
examiner.
19. Critical areas fencing and signage shall be placed at the landward edge of the
wetland and stream buffers on Lots 5 and 6
20. The ordinary high water mark of the stream and the wetland boundary shall be
surveyed in and shown on all future submitted site plans.
21. A building setback is required from all standard or modified wetland and stream
buffers at the time of future building development.
22. Temporary fencing shall be installed along the edge of Wetland and Stream
buffers prior to plat construction.
23. All stormwater utilities shall be installed outside of critical areas and their
buffers unless shown to be not feasible. Future impacts from stormwater
infrastructure improvement must be approved only with a critical areas
mitigation plan authored by a qualified biologist.
24. Prior to construction associated with preliminary plat approval, areas of
disturbance shall be demarcated in the field by the applicant and verified by
Whatcom County Natural Resources staff.

25. Prior to issuance of Civil Drawing approval, temporary construction fencing shall
be inspected and approved by Whatcom County Natural Resources.
26. No vegetation is permitted to be removed within critical areas or their buffers
unless in accordance with an approved and permitted activity and in
accordance with an approved restoration plan, as applicable.
27. The following note shall be placed on the plat:
CRITICAL AREAS ORDINANCE (CAO) NOTE:
LOTS 1-7 OF THIS LONG PLAT HAS BEEN REVIEWED ACCORDING TO THE CRITICAL AREAS
ORDINANCE, CHAPTER 16.16 WHATCOM COUNTY CODE ADOPTED PURSUANT TO
ORDINANCE 2019-013 AS AMENDED. REGULATED CRITICAL AREAS ARE LOCATED WITHIN
THIS LONG PLAT. A CONSERVATION EASEMENT HAS BEEN FILED WITH THE COUNTY
AUDITOR, AUDITOR'S FILE NO. _ _ _ _ _ _ _ FOR THE CRITICAL AREAS AND
ASSOCIATED BUFFERS. ANY FUTURE DEVELOPMENT ON LOTS 5, 6 AND 7 OR THE
AGRICULTURAL TRACT SHALL RECEIVE FURTHER CRITICAL AREAS REVIEW.

Fire Marshal's Office
28. The applicant shall comply with all of the conditions of the Fire Marshal's memo
dated October 8, 2020, unless modified by the Fire Marshal's Office or appealed
to the appropriate agency.
29. The private road shall be a minimum of 18 feet paved with one-foot shoulders
on each side to the end of the shared road prior to building permitting.
30. Fire turnaround is required to be installed prior to building permitting.
31. Due to lack of fire flow the following note shall be added to approval
documents:
FIRE PROTECTION SETBACKS
AS THERE ARE NO PUBLIC OR PRIVATE FIRE PROTECTION FACILITIES AVAILABLE WITHIN
600 FEET OF LOTS WITHIN THIS SHORT PLAT, ALL BUILDINGS SHALL BE SET BACK AT
LEAST 20 FEET FROM ALL SIDE AND REAR PROPERTY LINES FOR FIRE PROTECTION
PURPOSES. PLEASE NOTE THAT DEVELOPMENT REGULATIONS MAY SUPERSEDE AND ALTER
THIS SETBACK REQUIREMENT. ADDITIONALLY, NO SINGLE-FAMILY RESIDENCES OVER
4000 SQUARE FEET IN SIZE, OR DETACHED STORAGE BUILDINGS OVER 2500 SQUARE
FEET IN SIZE WILL BE ALLOWED ON THE LOTS WITHOUT ADEQUATE FIRE PROTECTION.
THE WHATCOM COUNTY FIRE MARSHAL HAS THE AUTHORITY TO SELECTIVELY OVERRIDE
THIS RESTRICTION IN THE EVENT ADEQUATE FIRE PROTECTION FACILITIES BECOME
AVAILABLE AS SPECIFIED BY THE FIRE CODE.

Public Works Engineering Services
32. All development shall comply with the Whatcom County Development
Standards (WCDS), Title 20, Title 21, wee 20.80.630.

33. A revocable encroachment permit is required for all work within the County
Right-of-way (ROW). All work within the ROW shall be in accordance with the
conditions of the revocable encroachment permit.
34. Per WCDS Ch. 5 the existing access to be eliminated shall be properly restored
to match the adjacent section.
35. The subdivision will access Birch Bay Lynden Road, a County maintained road
with rural major collector classification. As proposed the subdivision will
generate less than 10 PM peak hour trips and as such shall be exempt from
traffic concurrency per wee 20. 78.030. See ECE2020-00039. Any changes to
the proposed traffic generated from the subdivision will require additional
review to determine traffic concurrency.
36. The applicant has submitted a formal written request for a private road to serve
the plat. The criteria of WCDS 505.E for a private road were met and the
request has been approved. Any changes to the proposed road section, width
or alignment will require further review prior to approval.
37. The private road connection to Birch Bay Lynden road will be a paved apron and
shall be required to meet all sight distance criteria per the WCDS. The applicant
shall coordinate with the owner of 712 Birch Bay Lynden Rd (parcel # 400223
258023) to trim the branches of the trees that extend into the ROW back to
the existing fence line to improve sight distance to the east from the proposed
improved access point. Vertical clearance of 10-feet shall be required.
38. A private road maintenance agreement shall be included on the face of the plat
map and should also be incorporated in the CC&R's for the subdivision.
39. County approved road names are required to be shown on the final plat. Road
name proposal must be submitted for approval prior to approval of road plans.
A map at 1"=400' scale showing all lots shall be provided to Whatcom County
Engineering Services for address assignment. The plat address fee shall be paid
prior to recording.
40. Developer shall provide a plat layout to the post office to determine approved
mailbox location(s). The location and use of mailboxes shall not interfere with
County road traffic as per WCDS Chapter 5.
41. All easements, any physical appurtenances such as fences or structures which
may indicate encroachment, lines of possession, or conflict of title must be
shown on the face of the plat map per WAC 332-130-050 (l)(b).
42. All signing and striping shall be installed as per the Manual of Uniform Traffic
Control Devices (MUTCD) standards at the developer's expense.

43. All road, stormwater facilities and grading plans shall be designed and stamped
by a Washington State Licensed civil engineer and submitted for county
engineering review and approval prior to construction.
44. A turnaround feature shall be required to be provided at the end of the private
road per standard drawing 505.L-2; this would be the location at which two or
fewer users are serviced beyond.
45. A stormwater facility maintenance and operation plan shall be noted on the face
of the plat map and should be included in the CC&R's for the subdivision.
46. The proposal shall demonstrate compliance with Minimum Requirements 1
through 9 per the 2012 Stormwater Management Manual for Western
Washington (SWMM) as amended in 2014. Currently a preliminary stormwater
proposal has been submitted for PWES review along with supporting
geotechnical evaluation. PWES has review and accepted the preliminary
p,roposal to manage all stormwater on site through the use of compost
amended vegetated filter strips, dispersion, splash blocks and drywells.
47. The plat shall identify stormwater BMPs required for plat roads and lots. The
plat shall identify allowable impervious area per lot and note conservation and
dispersion areas.
48. Following County approval of the civil construction plans and prior to
commencement of construction, the developer, contractor and developers
construction engineer shall schedule and participate in a formal Preconstruction
Conference with PWES staff.
49. Pursuant to the SWMM, applicant shall complete and record a Declaration of
Covenant and Grant of Easement (DCGE) for plat stormwater maintenance
purposes. Document shall include an exhibit indicating stormwater features and
their locations, define the stormwater features, and include maintenance and
operations manual. Reference to the recorded DCGE shall be made on the final
plat.
50. The construction engineer shall submit a construction cost estimate of the
subdivision stormwater drainage system features with certified statement to
PWES upon completion of the work and prior to County approval of the finished
work. The applicant shall post a stormwater warranty security for 10% of the
cost estimate ($5,000 minimum). The security shall be in effect for two years
following final record drawings.
51. A performance security may be required prior to beginning construction.

Performance securities are based on the Engineers construction estimate and
shall be subject the requirements of WCDS chapter 5 section 509.B.
52. Certified record drawings for all new roads and stormwater systems shall be
submitted to and approved by PWES upon completion of construction. Record
drawings shall include the Record Drawing Certification statement from WCDS
Chapter 5.
53. Engineer to provide certified construction compliance assurance statement
following completion of the work and prior to final inspection per Chapter 2,
WCDS.

54.

* *All appropriate permits must be obtained before construction.

Obtaining a
county permit does not replace or over-ride other state and federal statutes
and regulations that may apply to this project.

NOTICE
This Approval is subject to all of the above-stated conditions. Failure to comply with
them may be cause for its revocation. Complaints regarding a violation of the conditions of this
permit should be filed with Whatcom County Planning and Development Services. The Hearing
Examiner may not take any action to revoke this approval without further public hearing.
Violations of this title shall constitute Class I civil infractions pursuant to RCW 7.80.120. The
maximum penalty and the default amount for such violations shall be consistent with Chapter
7.80.RCW.
NOTICE OF APPEAL PROCEDURES FROM FINAL DECISIONS OF
THE WHATCOM COUNTY HEARING EXAMINER
This action of the Hearing Examiner is final.
The Applicant, any party of record, or any County Department may appeal any final
decision of the hearing examiner to Superior Court or other body as specified by WCC
22.05.020. The appellant ?hall file a written notice of appeal within 21 calendar days of the final
decision of the hearing examiner, as provided in RCW 36. ?0C.040.
More detailed information about appeal procedures is contained in the Whatcom County
Code Title 22 and Title 23.60 and which is available at
http://www.codepublishing.com/WA/WhatcomCounty.

DATED this 5th day of March 2021.

Michael Bobbink, Whatcom County Hearing Examiner

WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TTY 800-833-6384
360-778-5901 Fax

Mark Personius, AICP
Director

WHATCOM COUNTY PLANNING AND DEVELOPMENT SERVICES
Revised STAFF REPORT

March 3, 2021
The application by CMF Family
Properties, LLC for a Long
Subdivision (Heritage Fields APO
Cluster Long Subdivision)

I LSS2020-00002 & SEP2020-00063
I and FINDINGS CONCLUSIONS,

I

AND RECOMMENDATIONS

I

I. SUMMARY OF APPLICATION AND RECOMMENDATIONS
Summary:

A proposed long subdivision and associated infrastructure to
subdivide approximately 36.29 acres subject to APO in the Rural
(RSA) zoning district into a seven-lot cluster subdivision. The
project will consist of seven clustered lots and one approximate
27-acre Non-Buildable APO Reserve Tract. Access will be to Birch
Bay-Lynden Drive via a private road for ingress, egress, and
utilities for the cluster lots. Access for the Non-Buildable APO
Reserve Tract will be via private 30' easement north and east out
to Berthusen Road. Potable water is proposed to be served by
private shared wells located on the cluster lots. Sanitary sewer will
be accomplished by individual on-site septic systems.

Recommendation: The Technical Review Committee recommends approval of the
requested subdivision, subject to conditions.

II. PRELIMINARY INFORMATION
A. BACKGROUND INFORMATION
Owner:

CMF Family Properties, LLC
697 Loomis Trail Road
Lynden, WA 98264

Agent:

Jaime White
Whatcom Land Use Consulting, LLC
2215 Midway Lane, Suite 203
Bellingham, WA 98226

Surveyor:

Jeromy DeMeyer

Northwest Surveying and GPS

Heritage Fields APO Cluster Long Subdivision
LSS2020-00002
Staff Report

407 5th Street
Lynden, WA 98264
Engineer:

Bennett Engineering, LLC
Tom Bennett
2324 James Street
Bellingham, WA 98225

Assessor's Parcel
Numbers:

400223177082 & 400223149098 &
400223233068

Zoning:

Rural (RSA)

Comprehensive Plan:

Rural

Number of Lots:

Seven (7) lots; six cluster lots and
one non-buildable Reserve Tract

Total Acreage:

Approximately 36.29 acres gross

Roads:

Private Road

Water Supply:

Private Shared Wells

Sewage Disposal:

Onsite septic systems (OSS)

Fire Protection:

Whatcom County Fire District No. 21

Law Enforcement:

Whatcom County Sheriff's Office

Public Schools:

Lynden School District No. 504

Topography:

The site is varied with a stream and regulated
critical areas in the middle separating the
residential lots from the non-buildable agricultural
tract.

Vegetation:

Vegetation consists mostly of farmed land & critical
areas.

Adjacent Land Uses:

North:
East: ·
South:
West:

Utilities Easements:

Necessary utility & site distance easements will be
established prior to recording the final plat.

Single family
Single family
Single family
Single family
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residential
residential
residential
residential

& Agriculture
& Agricultural
& Agricultural
& Agricultural

Heritage Fields APO Cluster Long Subdivision
LSS2020-00002
Staff Re po rt

Variances:

No variances requested

SEPA Review:

Determination of Non-Significance was issued on
February 22, 2021.

B. AUTHORIZING ORDINANCES:
Revised Code of Washington Chapter 58.17
Revised Code of Washington Chapter 36. 70B.170
Whatcom County Comprehensive Land Use Plan
Whatcom County Code Chapter 2.33, Permit Review Procedures
(repealed ordinance 2018-032)
5. Whatcom County Code Chapter 12.08, Development Standards
6. Whatcom County Code Chapter 15, Building Code
7. State Environmental Policy Act (SEPA). Washington Administrative Code
Chapter 197-11, Whatcom County Environmental Policy Administration
Chapter 16.08
8. Whatcom County Code Chapter 16.16, Critical Areas
9. Whatcom County Code Title 20, Official Whatcom County Zoning
Ordinance
10. Whatcom County Code Title 21, Subdivision Regulations
11. Whatcom County Code Title 22, Land Use and Development Procedures
12.Whatcom County Code Title 23, Shoreline Management Program
13. Whatcom County Code Title 24, Health Regulations

1.
2.
3.
4.

III. SITE DESCRIPTION
The project area consists of a 36. 29-acre parcel North of Birch Bay-Lynden Road and
West of Berthusen Road subject to the Agriculture Protection Overlay, wee 20.38 and
is zoned Rural (RSA). The property is currently developed with one single family
residence, has been used in the past for various agriculture uses, contains critical areas
including wetlands and fish bearing streams and is mostly vegetated in a mix of
deciduous & evergreen trees around the stream, and on the southern portion of the
property with open farm fields north and south.
Surrounding properties are characterized by large lot single family residential
development with Agriculture zoning to the north.

IV. PROJECT PROPOSAL
As shown on the revised preliminary plat map (dated October 8, 2020), the Heritage
Fields APO Cluster Long Subdivision proposal includes a total of six cluster lots and one
non-buildable APO Reserve Tract.
The cluster lots vary in size between 1.14 to 1. 94 acres located north to south along

the private road going up the center of the parent parcel. Water will be provided by
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the private shared wells and onsite sanitary sewer by individual septic (OSS) systems.

Submitted Plans/Map data/Reports (by date received)
Critical Areas Assessment Report, NW Ecological Services, July 17, 2020
Cultural Assessment Report, Drayton Archaeology, October 8, 2020.
Revised Preliminary Plat Map (Sheet 2), Northwest Surveying and GPS, Inc., October

08, 2020.
Road & Utilities Improvements Plan, Bennett Engineering, LLC., July 17, 2020.
Preliminary Stormwater Site Plan Report, Bennett Engineering, LLC., March 2020.

V. PUBLIC NOTICE AND COMMENT
Requirements for public notice are contained in

wee Title 22.05

Determination of Completeness: The determination of completeness was issued on
August 24, 2020.
Notice of Application: The Notice of Application and Optional DNS for this proposal
was published on September 18; 2020. Notice was also mailed to property owners
within 1000 feet of the site.
Public Input: During the public comment period for the Notice of Application the
County received written comments and had counter discussions and phone calls with
other concerned citizens. A summary of the comments and a response follows:
•

Concerns regarding privacy - request for applicant to build a privacy fence.

The applicant has submitted a preliminary site-distance plan as well as civil drawings
for construction which indicates that this is the best location for access to the public
road and building sites that will have the least impact on agricultural uses on the
subject parent parcel(s). The applicant was notified of the request and declined to
voluntarily build a privacy fence. Whatcom County code does address landscaping for
certain project permit types; however, subdivisions are exempt from landscaping
requirements pursuant to WCC 20.80.315. There are no applicable requirements in the
Rural zone (WCC 20.36) or in the Whatcom County Land Division Regulations (WCC
21. 05) in regards to buffer requirements within Rural lands.
Notice of SEPA Threshold Determination: The SEPA Mitigated Determination of Nonsignificance (MONS) for this project was issued on February 22, 2021. The notice was
sent to state and local agencies, and interested parties for the project. No appeal of
the threshold decision has been submitted to date.
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Notice of Public Hearing: The Notice of Public Hearing for this project was posted on
the site, sent to parties of record, and the notice was included in a one-time newspaper
publication.

VI. STATE ENVIRONMENTAL POLICY ACT {SEPA)
The State Environmental Policy Act (SEPA) requires applicants to disclose potential
impacts to the environment as a result of their project. The Environmental Checklist
submitted by the applicant adequately discloses anticipated environmental impacts
as a result of this project.
A SEPA Mitigated Determination of Non-Significance (MDNS) was issued February 22,
2021. During the Notice of Application & Optional SEPA comment period, Agency
comments were received from: The Department of Ecology regarding the NPDES
Construction Stormwater General Permit; The Culture Department, Lummi Nationand
regarding in advertent discover of archaeological resources reporting requirements;
and no appeal has been filed during the 10-day appeal period after the MDNS was
issued.
The Mitigating Condition states:

Fire Protection and Concurrency
Whatcom County Code 20.80.212 requires that a written finding be made that providers of
fire protection serving the development issue a letter that adequate capacity exists or
arrangements have been made to provide adequate services for the development. With the
adoption of Ordinance No. 2009-071, the Whatcom County Comprehensive Plan officially
incorporates the Whatcom County Fire Protection District No. 21 Capital Facilities Plan and
associated fee schedule.
Whatcom County Fire Protection District No. 21 has provided notice to Whatcom County that,
without additional revenue sources for the mitigation, the proposal is likely to have potentially
significant adverse environmental impacts with regard to the provision of fire protection and
emergency response services either to the proposed site or to other sites in the area as a
result of the new proposal.
Adverse impacts by the proposed development can be caused at the commencement of
construction. Therefore, the Whatcom County SEPA Official finds that pursuant to Substantive
Authority, as allowed by wee 16.08, the following SEPA mitigating conditions for fire
protection shall be required as a condition of the underlying permit:

1. At the time of application for any building permits as contemplated by this proposal,
the Applicant shall comply with the requirements of the Mitigation Agreement
Regarding Fire Protection and Emergency Response Service Capital Facility Charge
dated February 2 1 2021 and recorded under Whatcom County Auditor 1 s File No. 2021200573 including, but not limited to, payment of the Mitigation Fee as defined in that
agreement.
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VII. FINDINGS OF FACT and CONSISTENCY WITH REGULATIONS
A. Roads and Bridges (WCC Chapter 12.08)

wee

Chapter 12.08 adopts and gives authorization for development standards for
development within Whatcom County. Whatcom County shall establish uniform,
comprehensive and distinct requirements which shall be applied to all developments.
These requirements shall be established as "Whatcom County development
standards" and shall exist to provide clear development guidelines for all construction
activity within the county. These standards shall establish administrative and
technical requirements for the implementation of land use regulations and shall
provide the basis by which developments are evaluated to ensure compliance with
county regulations. Engineering Services reviewed the proposal and submitted a
memo dated February 20, 2020 with the following discussion:
Public Works Engineering Services (PWES) has reviewed the proposal for a 7-lot cluster
subdivision with 6 clustered lots and a reserve tract of approximately 27 acres.
The subject proposal is a Preliminary Long Subdivision of an approximate 36.29 acre
parent parcel zoned RSA, located at 756 Birch Bay Lynden Road. The lot summary
includes six lots proposed for residential use with a seventh approximately 26.86-acre
agricultural reserve lot. The proposed access to service residential lots one thru six
consists of a privately owned and operated 20-foot road under a SO-foot access and
utility easement off of Birch Bay Lynden Road. The proposed access for the agricultural
reserve lot is via an existing field access and easement that connects to Berthusen
Road. These comments are for a long plat with the lots not eligible for ADU's.
Documents submitted for review:
•
•
•

Road & Utilities Improvements site plan, Bennett Engineering, LLC., July 17,
2020.
Revised Preliminary Plat Map (Sheet 2) including site-distance easements,
Northwest Surveying and GPS, Inc., October 08, 2020.
Preliminary stormwater report, Bennett Engineering, LLC., July 17, 2020.

Findings of Fact:
1. The applicant has submitted a formal written request for a private road to
serve the plat. The criteria of WCDS 505.E for a private road were met and
the request has been approved. Any changes to the proposed road section,
width or alignment will require further review prior to approval.

2. The subdivision will access Birch- Bay Lynden Road, a County maintained road
with rural major collector classification. As proposed the subdivision will
generate less than 10 PM peak hour trips and as such shall be exempt from
traffic concurrency per wee 20. 78.030. See ECE2020-00039. Any changes
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to the proposed traffic generated from the subdivision will require additional
review to determine traffic concurrency.
3. Currently a preliminary stormwater proposal has been submitted for PWES
review along with supporting geotechnical evaluation. PWES has review and
accepted the preliminary proposal to manage all stormwater on site through
the use of compost amended vegetated filter strips, dispersion, splash blocks
and drywells.
The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of wee Chapter 12.08.

8. Building and Fire Code (WCC Title 15)

wee Title

15 adopts and amends the applicable building and fire codes. The Building
Official is authorized to promulgate such rules, policies and/or procedures as deemed
necessary for the efficient operation of the permit process as administered by the
department of building safety, designated in IBC Section 103.1, and hereby referred
to as the building servfces division of the Whatcom County Planning and
Development Services Department.

wee

Title 15 adopts and amends the applicable fire codes. The Fire Marshal is
authorized to promulgate such rules, policies and/or procedures as deemed necessary
for safety, designated in IBC Section 103.1, and hereby referred to as the Office of the
Fire Marshal.
The Whatcom County Fire Marshal submitted a memo dated October 8, 2020 with
conditions of approval.
The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of wee Title 15.

C. Critical Areas {Title 16)
Wetlands (Article 6)
wee Chapter 16.16 of the Whatcom County Code contains standards, guidelines,
criteria and requirements intended to identify, analyze, preserve and mitigate potential
impacts to the County's critical areas and to enhance and restore degraded resources
such as wetlands, riparian stream corridors or habitat, where possible.
The following wetland reports were submitted and reviewed:
•
•

Critical Areas Assessment Report, NW Ecological Services, July 17, 2020
Cultural Assessment Report, Drayton Archaeology, October 8, 2020.

The above long subdivision application has been routed for review for conformance
with the wee 16.16 Critical Area Ordinance. The entire CAO applies to this project;
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this memorandum review focuses the critical area assessment report, critical area
protective measures, and) compensatory mitigation in the general requirements
(Article I & II), wetlands (Article VI) and fish and wildlife habitat conservation areas
(HCA) (Article VII).
.
The subject proposal is for a Preliminary Long Subdivision of an approximate 36.29acre parent parcel zoned RSA, located at 756 Birch Bay Lynden Road. The subject
lots were created via Boundary Line Adjustment, EXE 2012-00034 (AF 2120801960).
The applicant is proposing to create 7 lots. There is a stream located on the northern
portion of the clustered lots, with associated wetland on a portion of it.

Staff Analysis
Chapter 16.16 of the Whatcom County Code contains standards, guidelines, criteria
and requirements intended to identify, analyze, preserve and mitigate potential
impacts to the County's critical areas and to enhance and restore degraded resources
such as wetlands, riparian stream corridors or habitat, where possible. The review
applied the entirety of Chapter 16.16 wee to the proposal as applicable. This
analysis reviews specific provisions, which summarize the standards, guidelines,
criteria, and requirements of Chapter 16.16 wee.

wee 16.16.225 - Regulated Activities
The proposal is to subdivide 36.29 acres into 7 residential lots and a reserve tract
designated as open space. As conditioned, the proposal is consistent with wee
16.16.225(8)(4) and (6).

wee 16.16.250 - Submittal Requirements and Critical Areas Review Process
The applicant submitted one document that met the requirements of a complete
critical area assessment report (CAAR):

1. "Natural Resource Assessment" Authored by Northwest Ecological Services.
Cover dated July 2018 and submitted July 17, 2020.

wee 16.16.260 - General Mitigation Requirements
Avoidance
The applicant is will be conditioned to place all critical areas and buffers either in a
separate tract with no development densities or a conservation easement. The
proposed new lots will not encroach into existing critical areas. No direct impacts to
wetlands, streams, or associated buffers are proposed. Indirect impacts are likely to
occur if proper farm management practices are not followed. A farm plan for all
agricultural uses will be required to be submitted and approved prior to final approval
of the plat.

wee 16.16. 61 O - Wetlands Designation, Rating and Mapping
The following wetlands have been verified as present in the parcel of application, and
may be impacted as a result of on-going agricultural activities. Their location and size
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can be seen on the submitted site plans, and can be geographically located on Figure
3 of the Northwest Ecological Services report.

16.16. 680 - Wetland Mitigation

No direct impacts to wetlands are proposed. If the existing road that crosses the
wetland and stream is ever proposed to be widened, there will be impacts. As of the
date of this memo, no road improvements are being required for the long plat as there
are no proposed building areas north of the existing stream and wetland. A farm plan
for the agricultural activities within and adjacent to critical areas will be required prior
to final approval of the plat.

wee 16.16. 71 0 -

Designation, Mapping and Classification- Habitat Conservation Areas

The following Habitat Conservation Areas are known to be present on the parcel of
application and may be impacted as a result of on-going agricultural activities:

The Northwest Ecological Report assesses the wetland and stream on site. The stream
is named Whiskey Creek and the feature is a tributary to Bertrand Creek. The existing
road that crosses the stream appears to be a fish passage and hydrological barrier to
Bertrand Creek. It is not a requirement of approval, but it is strongly recommended
that the applicant seek the consultation of Nooksack Salmon Enhancement Fisheries
Association to see if grant funds can open the fish barrier to migrating salmon and
allow the water to adequately flow again.

wee 16.16. 760

- Mitigation Standards for Habitat Conservation Areas

No new impacts are forecasted as a result of the land division proposal. A farm plan
for the agricultural activities within and adjacent to critical areas will be required prior
to final approval of the plat.

wee 16.16.800(8)

- CPAL - Purpose

The purpose of the Conservation Program on Agricultural Lands (CPAL) is to allow
farmers practicing ongoing agricultural activities that may affect critical areas, their
functions and values, and/or their buffers to do so both (1) in the standard
requirements of the CAO or 2) pursuant to a conservation farm plan voluntarily
prepared and approved pursuant to this article. If farmers and ranchers are willing to
enter into the CPAL program, then flexibility in these provisions may be extended to
them. If not, then they must observe the standard provisions of this chapter. As such,
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a farm plan will be required prior to final approval of this plat for the on-going berry
farming activities within and adjacent to critical areas.
Critical areas staff are recommending preliminary approval of this project proposal.
The Technical Review Committee has determined that, as conditioned, the proposed
long subdivision will meet the requirements of wee Chapter 16.16.
Geo-Hazards:

According to Whatcom County Critical Area Maps the proposed improvements are
located in a mapped lahar inundation area. If accurate, the proposed long plat would
be subject to the requirements of Article 3 of the Whatcom County Critical Areas
Ordinance, and, in particular, may not be approved in accordance with wee
16.16.320(!). Given the distal location of the parent parcels relative to Mount Baker,
a desktop analysis was conducted to evaluate the validity of the lahar inundation
mapping in the vicinity of the proposed long plat. Original mapping of potential lahar
inundation areas relied on a 1: 100,000 base map for topography, and more recent
digital elevation models obtained from lidar data provide greatly improved
topographic information.
The project site is located north of Birch Bay-Lynden Road on a terrace elevated
approximately 60 feet above the Nooksack River. River gradient is low in the area
and is unconfined in terms of topography or narrow constrictions that could direct a
lahar toward the subject parcels. Bertrand Creek is incised through the terrace to
the west, creating lower-lying topography that may act as a back-water for large
flood events or a significant lahar, but it is highly unlikely that such impacts would
advance to an elevation that could impact the subject parcels, and would most
certainly not create damaging lahar conditions.
For the reasons stated above the project site is not considered to be located in a
lahar inundation area. No other regulated geologically hazardous areas are present,
and the proposed improvements may therefore be approved as proposed in
conside.ration wee 16.16, Article 3, without any conditions of approval.
The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of wee Chapter 16.16.

D. Rural (RSA) District (WCC Chapter 20.36)

The project site is zoned Rural {RSA) one dwelling unit per five acres with public
water. wee Chapter 20.36 outlines the land use controls for development within the
Rural zone.
The Maximum Density and .Minimum Lot Size Chart, wee Section 20.26.253,
establishes the basic density and lot size requirements for residential development in
the RSA zone as listed below
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wee

20.36.130 Administrative Approval Uses
The following uses are permitted subject to administrative approval pursuant to
wee 20.84.235.

wee

20.36.132: Accessory apartments or detached accessory dwelling units to
single-family dwellings; provided, that all of the following requirements are met: (113).

The applicant has indication that no lot will be declared as eligible for an accessory
apartment or detached accessory dwelling unit.

Finding: No lot is declared as eligible for an accessory dwelling unit pursuant to
20.36.132(7).

wee

wee

20.36.251 Minimum lot size and maximum density.
For the purpose of creating new building lots within the Rural District, several land
use densities are herein provided. The minimum lot size and maximum density
requirements for new construction vary according to the method of subdivision
design. Where the conventional subdivision method is used to create new building
lots, the minimum lot size shall be two, five or 10 acres, depending on the specific
zone classification and whether public water is available. Where the lot cluster
subdivision method is used, the minimum lot size is based on the consideration of
the zoning district's setback requirements (WCC 20.80.200) and the Whatcom County
Health Code regulations for sewage systems and drinking water, but shall not be less
than that shown below. Lots for public facilities approved under wee 20.36.151 are
not subject to minimum lot size requirements.
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wee 20.36.253 Maximum density and minimum lot size.
The R-2A District is allowed only within areas designated as rural neighborhoods, as
described in the Comprehensive Plan. R-SA and R-l0A Districts are allowed in the
rural areas; the Comprehensive Plan contains policies regarding application of these
districts within the rural designation. The R-l0A District is allowed in urban growth
area reserve designations.
For boundary line adjustments on lots not conforming to minimum lot sizes in this
zoning district, lot size averaging may be used by calculating the average lot size of
legal lots of record within 500 feet of the outside perimeter of the lots proposed for
boundary line adjustment.

Minimum Lot Size
District

Gross Density

Conventional Cluster

Min. Reserve
Area (Cluster
Subdivisions)

R-5A without public
water

1 dwelling unit/5
acres

5 acres

1 acre

50%

R-5A subject to
agricultural protection
overlay
(Chapter 20.38 WCC)

1 dwelling unit/5
acres

Not applicable

15,000 sq. ft.

75%

5 acres

12,500 sq. ft.

65%

R-5A with public water 1 dwelling unit/5
acres

The site is approximately 36.29 acres with a density of one unit per five acres with
or without public water. The applicant is proposing six cluster lots and one nonbuildable APO Reserve Tract. The proposal is consistent with the maximum density
requirements of wee 20.36.253 with one density remaining.
The cluster lots vary in size between 1.14 to 1. 94 acres located north to south along
the private road going up the center of the parent parcel which meet the minimum
cluster lot size requirements. The parent parcel size is 36.29 acres and the minimum
reserve area easement requirement is 26.86 acres. For purposes of this calculation,
no site would be omitted from the calculation as the reserve tract is non-buildable and
appears it can meet the requirements of wee 20.36.253.
The following details the parent parcel and development acreages:
Parent Parcel:
Lot 1
Lot 2
Lot 3
Lot 4
Lot 5
Lot 6
Lot 7 (Reserve Tract)

36.29 acres
1.28 net & 1.50 gross acres
1.16 net & gross acres
1.14 net & 1.17 gross acres
1.49 net & 1.27 gross acres
1.69 net & 1. 70 gross acres
1. 94 net & gross acres
26.86 acres
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wee Section

20.36.254 outlines the width at street line, width at building line and
minimum mean depth requirements for conventional8 lots within the R2A district.

The proposed development meets or exceeds the requirements for width at street
line and building line and minimum mean depth along the pubic road right-of-way.
The Reserve tract does not abut the public right-of-way.
wee 20.36.350 Building setbacks.
Building setbacks shall be administered pursuant to
Requirements).

wee

20.80.200 (Setback

wee 20.so.200:
b Setbacks Table.
Setback (in feet) from:
Right-of-Way Classification
Other
I-5, State
Highways, Urban
Zoning
Urban
Collector
District
Principal, Arterials
and Urban and Rural
Local
Minor
Minor
Major
Minor
Access Access Side Rear r
Arterials
Collectors Collectors Streets Streets Yard Yard
Rural (R)

45

45

35

25

20

5

5

- If in a
WRPO 1 or
LWWO 2

30

30

20

20

20

5

5

Birch Bay-Lynden Road is classified as Rural Major Collector, therefore, front setbacks
for Lots 1 and 2 are 45 feet to the public right-of-way. Front setbacks for lots fronting
the private road will be a minimum of 20 feet. All side are rear setbacks would
normally be 5 feet however, side and rear setbacks will be 20 feet as required by the
Fire Marshal's Office and a Fire Setbacks plat note w·ill be required to be displayed on
the face of the plat. Cluster Lots 5 and 6 are subject to the APO 100' setback from
the APO Reserve Tract boundary to any habitable structure. Non-habitable structures
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must be setback a minimum of 30' from the APO Reserve Tract boundary within
cluster lots.

Setbacks will be addressed again at the time of building permit. It appears a/I lots
have adequate area to meet setback requirements as outlined above.

wee

20.36.400 Height limitations.
Maximum height shall be limited to 35 feet. Height of structures shall also conform,
where applicable, to the general requirements of wee 20.80.675.

There are no structures that are greater than 35 feet in height on the property. All
new structures will be reviewed at the time of application for that development!

wee

20.36.450 Lot coverage. (Adopted by reference in WCCP Chapter 2.)
No structure or combination of structures shall occupy or cover more than 5,000
square feet or 20 percent, whichever is greater, of the total area, not to exceed
25,000 square feet. Buildings used for livestock or agricultural products shall be
exempt from this lot coverage requirement.

The existing single family residence and Barn will be contained within Lot 6 and
appears to be well below 20 % or 5,000 square feet (2,800 sqft.) in lot coverage;
therefore, lot coverage will be reviewed at the time of application for any new
development.

wee

20.36.650 Development criteria.

wee 20.36.652 Use of natural resources.
All discretionary project permits for land on or within one.-half mile of the area
designated as Agriculture, Rural, Commercial Forestry or Rural Forestry or within 300
feet of an area designated as Mineral Resource Lands in the Whatcom County
Comprehensive Plan, or upon which farm operations are being conducted, shall be
subject to the right to farm, right to practice forestry and mineral land disclosure
policies contained in wee Title 14, Use of Natural Resources.
The subject property is located in the Rural district and adjacent to existing farms
and the Agriculture district; therefore, a right-to-farm disclosure will be required as
a condition of approval.

wee 20.36.656 Drainage. (Adopted by reference in WCCP Chapter 2.)
All development activities are subject to the stormwater management provisions of
wee 20.80.630 through 20.80.635. No project permit shall be issued prior to meeting
those requirements. (Ord. 2019-013 § 1 (Exh. A).
wee

20.80.630 Stormwater and drainage.
(1) Unless exempted in wee 20.80.631, all development activity on lands within

Whatcom County shall be subject to stormwater management requirements as

follows:
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( d) Outside (i) the NPDES Phase II Permit Area, (ii) the Lake Whatcom
Watershed Overlay District, and (iii) the Stormwater Special Districts.
Development activity outside the NPDES Phase II permit area, Lake Whatcom
Watershed Overlay District, and stormwater special districts (as defined by
wee 20.80.635) shall comply with the Stormwater Manual, using the following
modified minimum requirements in the table below, the definitions for land use
intensity in subsection ( e) of this section, and using the Stormwater Manual's
definitions of terms for "stormwater site plan;'' "impervious surface," "hard
surface," "land · disturbing activity," "project," "site," and "replaced hard
surface":

The Subject property is located in the designated Rural Stormwater Area outside of
the NPDES Phase II Permit Area, the Lake Whatcom Watershed Overlay District, and
the Stormwater Special Districts. Stormwater management has been addressed
through conditions of approval from Public Works Engineering Services.

E. Transportation Concurrency {WCC Chapter 20.78)
WCC Chapter 20. 78 gives authority to ensure adequate transportation facilities are
available or provided concurrent with development.
Whatcom County Public Works Department Engineering Services issued a Preliminary
Concurrency Determination. PWES has issued a certificate of Exemption from
Concurrency for this project under ECE 2020-00039.

The Technical Review Committee has determined the project is consistent with the
requirements of wee Chapter 20.78.

F. Concurrency {WCC Section 20.80.212)

wee Section 20.80.212 states that no subdivision shall be approved without a written
finding that:
1. All providers of water, sewage disposal, schools, and fire protection serving the
development have issued a letter that adequate capacity exists or arrangements
have been made to provide adequate services for the development.

2. No county facilities will be reduced below applicable levels of service as a result of
the development.
Water
Water will be provided for to the site from private two-party permit exempt wells. For
more analysis regarding water see Section VII.I. Section I Health Department of this
report.
Sewage Disposal
Sewage disposal will be provided by onsite septic systems located within each lot
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With regard to schools and fire protection, RCW 82.02.0S0(b) states: " .. .To promote
orderly growth and development by establishing standards by which counties, cities
and towns may require, by ordinance, that new growth and development pay a
proportionate share of the cost of new facilities needed to serve the growth and
development..."
No such ordinance is in place in Whatcom County, and RCW 82.02.020 is clear that the
county has no authority to require such fees. However, RCW 82.02.020 " ... does not
prohibit voluntary agreements with counties, cities, towns, or other municipal
corporations that allow a payment in lieu of a dedication of land or to mitigate a direct
impact that has been identified as a consequence of the proposed development,
subdivision or plat."
In addition, RCW 58.17.110 (2) requires that a proposed subdivision shall not be
approved unless the city, town or county legislative body makes written findings that:
Appropriate provisions are made for the public health, safety, and general welfare
and .... schools and school grounds and all other relevant facts.
Schools
The applicant submitted a school district concurrency letter for this proposal dated July
11, 2019 from the Lynden School District. The school district received notice of the
proposal and made no further comments.
Fire Protection
The proposal is within the service area for the Whatcom County Fire Protection District
No. 21. The Fire District was notified of the proposed subdivision and provided
comments in the form of a Fire District Concurrency Letter dated February 2, 2021
after a Fire Mitigation Agreement was signed and recorded under Auditor's file number
2021-200573.
The Technical Review Committee has determined that, as conditioned, the project
meets the requirements of wee Chapter 20.80.212.

G. Subdivision Regulations {Title 21)

wee

Chapter 21.05 regulates policies and procedures for approval of a long
subdivision. Section 21.05.030(h)(i and ii) require:

Approval of a preliminary long subdivision shall be accompanied by written findings of
fact and conclusions that:
i.

Appropriate provisions have been made for the public health, safety, and general
welfare and for such open spaces, drainage ways, stormwater management, streets
or roads, pedestrian and bicycle paths, alleys, other public ways, transit stops,
potable water supplies, sanitary wastes, parks and recreation, playgrounds, schools
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and school grounds and all other relevant facts, including sidewalks and other
planning features that assure safe walking conditions for students who only walk to
and from school, and the public use and interest will be served by the platting of
such subdivision and dedication; and
1. With Regard to the public health, safety and general welfare, the Technical
Committee submits the following findings:

The Technical Review Committee finds that, as conditioned the development has
made adequate provisions for pubiic health, safety, and general welfare.
2. With regard to open space, parks and playgrounds the Technical Review
Committee finds the following:
The proposed lots are located in the Rural zoning district and meet the minimum
cluster lot size and reserve area requirements. _The Technical Review Committee
finds that, as conditioned, the development has made adequate provisions for open
space, parks and playgrounds within each lot. Other recreational opportunities exist
within the rural area.
3. With regard to streets or roads, alleys, other public ways and transit stops, the
Technical Review Committee finds the following:
Proposed access to the subdivision will be a private road off Birch Bay-Lynden
Road and a private 30' easement for ingress and egress for Lot 7.
The Technical Review Committee finds that the development will be adequately
served by roads, subject to implementation of the conditions proposed by the
Division of Engineering.
4. With regard to drainage Technical Review Committee finds the following:
The Technical Review Committee has determined that the proposal, as conditioned,
is not expected to generate significant levels of air, water or soil pollution, as it is a
residential development.
5. With regard to schools the Technical Review Committee finds the following:
The Lynden School District provided a letter of Concurrency; therefore, the
Technical Review Committee has determined that the proposal is providing
adequately for schools.
6. With regard to compliance with the relevant polices of the Whatcom County
Comprehensive Plan the Technical Review Committee finds the following:
Applicable goals and policies of the comprehensive plan are as follows:
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Goal 2DD: Retain the character and lifestyle of rural Whatcom County.
Policy 2DD-2: Protect the character of the rural area through the County's development
regulations. In addition to the policies of this plan that provide measures governing rural
development, the following County's key development regulations are incorporated into
this plan by reference to assure that the plan contains measures to protect rural character:
Policy 2GG-1: Provide a variety of residential choices at rural densities which are
compatible with the character of each of the rural areas.
Policy 2GG-2: The Rural designation includes areas· of traditional rural uses and gross
residential densities at or below one unit per five acres. To reduce the inappropriate
conversion of undeveloped land into sprawling, low density development in the rural area,
more intensive development shall be contained within Rural Community, Rural Tourism, or
Rural Business designations, which are limited areas of more intensive rural development
(LAMIRDs), and predominantly residential areas with established densities greater than one
unit per five acres shall be contained in Rural Neighborhood designations.
Policy 2GG-6: Ensure that flexible development patterns such as cluster subdivisions
effectively preserve open space and agricultural land and do not create the need for more
intensive rural services.

The Technical Review Committee finds the proposal is in compliance with the relevant
policies of the Whatcom County Comprehensive Plan.
ii. The proposal is in conformity with the Whatcom County Comprehensive Plan,
applicable land division, zoning, critical areas, shoreline management, other land
use regulations and Chapter 58.17 RCW.
As analyzed previously in this report, the Technical Review Committee finds that, as
conditioned, the project is in compliance with Title 20 and Title 21 and all other land
use controls.
The Technical Committee has determined that, as conditioned and amended, the
project meets the requirements of wee Title 21.

wee

21.05.039 Phasing, expiration and time extension for preliminary long
subdivision approval.
(1) Except as provided by subsection (l)(a) of this section, a final plat shall be
submitted to the subdivision administrator in proper form for final plat approval within
seven years of the date of preliminary plat approval if the date of preliminary plat
approval is on or before December 31, 2014, and within five years of the date of
preliminary plat approval if the date of preliminary plat approval is on or after January
1, 2015.
(a) A final plat shall be submitted in proper form for final plat approval within 10
years of the date of preliminary plat approval if this project is not subject to
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requirements adopted under Chapter 90.58 RCW and the date of preliminary plat
approval is on or before December 31, 2007.
As conditioned, the applicant shall complete infrastructure requirements and record
the final subdivision within five years of the date of preliminary approval.
wee 21.05.040 Development requirements.

(1) All subdivisions shall comply with the applicable standards, requirements and
procedures of the Whatcom County Development Standards and local, state, and
federal laws and regulations. The county, to the extent practicable, will require new
land divisions located within city urban growth areas to conform to city development
standards, in accordance with adopted ordinances.
(2) Improvements are required to be installed and completed by the subdivider prior
to final subdivision approval, unless security is provided under wee 21.06.040.
(3) Improvements and other requirements shall be provided to the extent that each
phased subdivision will be adequately served by all roads, utilities, drainage facilities,
easements and other amenities necessary to its existence in the event that
subsequent phases are not completed, except on-site septic systems do not have to
be installed unless required by the health officer. (Ord. 2009-007 § 1).
As conditioned, the proposed subdivision is consistent with the applicable standards,
requirements and procedures of the Whatcom County Development Standards. All
improvements shall be completed prior to final subdivision approval.
wee 21.os.050 Roads.

Roads shall be designed with appropriate consideration for existing and projected
roads, anticipated traffic patterns, topographic and drainage conditions, public
convenience and safety, and the proposed uses of the land served.
(1) Dedications for the realignment and widening of the adjacent rights-of-way, in
accordance with county standards, shall take place whenever a subdivision abuts a
county road. Frontage roads or parallel access roads may be required to eliminate
direct access to arterial and collector roads.
No dedication is required for this development along Birch Bay-Lynden Road.

(2) Frontage improvements to the public roadway(s) adjacent to the subject property
shall be completed to the current functional classification prior to recording the final
plat, unless security is provided under wee 21.06.040.
Some frontage improvements are required for this development for access to Birch
Bay-Lynden Road.
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(3) Minor and local access roads should discourage through traffic.
No through traffic on minor and local access roads are proposed for this development.

( 4) All subdivisions and phased subdivisions shall abut and be accessed by a
constructed and maintained public road or a private road as allowed under the
Whatcom County Development Standards. The number of access points shall create
efficient on- and off-site circulation patterns and facilitate emergency response. A
traffic analysis may be required by the county engineer in order to analyze present
and future traffic circulation patterns to determine the appropriate location and
number of access points to the site and to ascertain the appropriate classification and
character of the proposed roads.
The subdivision will be accessed by a constructed and maintained private road as
allowed by the Whatcom County Engineer. There is one access point from the public
right-of-way into the site for the cluster lot development.

(5) Where reasonably necessary to join with existing roads or needed for future
circulation, road rights-of-way and/or easements shall be extended to the outside
boundaries of the subdivision.
A secondary access point or additional road right-of-way is not required for this
development.

(6) Public road rights-of-way and/or easements shall be extended to the boundaries
of subdivisions that abut public lands and public bodies of water, if requested by the
administrator of said public lands. Such access roads need not be provided at an
interval more frequent than one-half mile.
The development does not abut public lands or public bodies of water. No rights-ofway or easements will be required at this time.

(7) Private roads may be permitted in a subdivision when in compliance with the
Whatcom County Development Standards. (Ord. 2009-007 § 1).
The applicant has requested private roads for the development. As discussed in
Section VII. A, the Whatcom County Engineer has reviewed and approved the
request.

wee 21.os.oso Water supply.
(1) Water from a public water system(s) shall be provided to serve each lot in a
subdivision, except as specified in subsection (2) of this section.
As no Public water is available, the applicant has proposed shared private exempt
wells to serve the cluster lots.
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wee 21.05.090 Sewage disposal.

(2) Outside of the urban growth area and small-town Comprehensive Plan
designations, subdivisions shall not be approved that require extension or expansion
of public sewer except when:
(a) Public sewer is necessary to protect the public health, safety or environment;
and
(b) Public sewer is financially supportable at rural densities and does not permit
urban development.
(3) On-site sewage disposal systems shall meet the requirements of wee 24.05.210,
Developments, subdivisions, and minimum land area requirements.

The proposed subdivision is not located within the urban growth area or the smalltown comprehensive plan designations. Public sewer is not available or proposed. As
discussed in Section VII. H the OSS shall meet the requirements of wee 24.05.210.
wee 21.os.100 Fire protection.

Long subdivisions shall incorporate adequate capability for fire protection in
accordance with sound engineering practices and locally adopted codes and
development standards and shall be approved by the county fire marshal.

As conditioned by the Whatcom County Fire Marshal, this proposal is consistent with
wee 21.05.100.

E. Shoreline Management Program,

wee Title

23

Staff has reviewed documents submitted for the above referenced application, and
finds that it is consistent with the requirements of the Shoreline Management
Program, wee Title 23, with the following conditions:

The Technical Review Committee has determined that the project is not within the
shoreline management program's jurisdiction.

H. Health Code (Title 24)
· The purpose of Title 24 is to provide minimum standards to safeguard public health
and welfare by regulating and controlling the activities considered in this title and
any related work.
The Whatcom County Health Department (WCHD) has reviewed the proposed project
referenced above in accordance with wee 24.05 On- Site Sewage Regulations, wee
24.11 Drinking Water, and wee 21.05 Long Subdivisions.
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Water Supply
The applicant appears to meet the conditions on WCC 21.05.080 that allows for the
use of private wells for long subdivisions. The applicant has proposed three private
shared wells to serve six proposed cluster lots. The applicant has provided approved
Water Availability

Forms
Lots 1
Lots 2
Lots 5

for all the private exempt wells that will be used for this development:
& 4 to be served by well, well note #2.
& 3 to be served by well, well note #1.
& 6 to be served by well, well note #3.

Sewage Disposal
An On-site Sewage System (OSS) subdivision application demonstrating adequate
soils for each lot has been approved by WCHD.

The Technical Review Committee has determined that, as conditioned, the
project meets the requirements of wee Title 24.

I. {WCC 2.11.200 Hearing Examiner - Duties and Powers)

wee 2.11.200 Hearing examiner -

Duties and powers.

wee 2.11.210 Final decisions.
In accordance with the provisions of Chapter 22.05 WCC, the hearing examiner shall
conduct open record hearings and prepare a record thereof, and make a final decision
upon the ·following matters:
L. Preliminary subdivisions and subdivision variances.

The proposal is for a Long Subdivision and the Hearing Examiner is authorized as the
decision maker. Notice of the open record hearing was published and sent to parties
of record.
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VIII. RECOMMENDATION
The Technical Review Committee has determined that subject to the following
proposed conditions, the project would comply with applicable Whatcom County and
Washington State regulations.
As stated above the Technical Review Committee recommends approval of the Long
Subdivision application, subject to the following conditions:

IX. CONDITIONS OF APPROVAL

A. Current Planning Division
1.

The use and location on the site as shown on the site plans dated October 08,
2020 and shall not be amended or changed in any way without further approval
of the Whatcom County Hearing Examiner unless consistent with wee 21.05.110.

2.

Signage for the site shall be limited to one site identification sign at the entrance
to the site, per wee 20.80.470 (4). The subject sign shall be limited to 64 square
feet in size.

3.

No sign shall be located closer than 10-feet to any right-of-way, per WCC
20.80.410 (1).
a. A building permit shall be obtained for any sign installed on the site.

4.

Approval of this preliminary subdivision shall become invalid unless the final plat
is submitted in its proper form for final plat approval within five (5) years of the
date of preliminary subdivision approval.

5.

An applicant requesting final approval of a subdivision shall submit to the
administrative official copies of the materials and fees specified in wee
21.06.050, and the request shall be accompanied by a statement from the county
engineer that Whatcom County has accepted as complete all on-site and off-site
improvements required by the conditions of preliminary plat approval, or has
received cost estimates and performance guarantees to assure completion
thereof.

6.

The applicant shall obtain all necessary federal, state and local permits prior to
construction.

7.

The rear and/or side setbacks for habitable and non-habitable structures for Lots
5 and 6 shall be as stated by wee 20.80.210(5)(b) as modified by the Fire
Marshal's Office.

8.

The Reserve Area Easement shall be clearly delineated on the face of the
subdivision map and display the minimum lot size of 75% of the parent parcel
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acreage.
9.

The following right-to-farm note shall be placed on the face of the plat:
RIGHT-TO-FARM COVENANT:
THIS PROPERTY IS LOCATED WITHIN ONE-HALF MILE OF AN OPERATING FARM, AN
AGRICULTURE OR RURAL DISTRICT.
THE DEVELOPER AND ANY SUBSEQUENT
PURCHASER OR SUCCESSORS IN INTEREST OF ALL OF THE LOTS WITHIN THIS SHORT
PLAT WILL REFRAIN FROM ANY LEGAL ACTION TO RESTRAIN OR COLLECT DAMAGES
FROM OWNERS OR OPERATORS OF SUCH SAID AGRICULTURAL LANDS, OR FROM
WHATCOM COUNTY, ARISING OUT OF ANY REASONABLE AND LAWFUL FARM
OPERATIONS ON. THE SELLER SHALL REQUIRE THAT THE "DISCLOSURE STATEMENT"
AS SET FORTH IN TITLE 14.02 BE SIGNED BY THE PURCHASER AND RECORDED IN THE
WHATCOM COUNTY AUDITOR'S OFFICE IN CONJUNCTION WITH THE DEED CONVEYING
SAID LOT. THIS COVENANT SHALL RUN WITH THE LAND.

10. The following APO Cluster note shall be placed on the face of the plat:
AGRICULTURE PROTECTION OVERLAY (APO) CLUSTER & RESERVE AREA NOTE:
1. THIS SEVEN (7) LOT SUBDIVISION HAS BEEN APPROVED AS AN AGRICULTURE
PROTECTION OVERLAY (APO) CLUSTER SUBDIVISION PURSUANT TO WHATCOM
COUNTY CODE TITLE 20.36 AND wee 20.38. THE FOLLOWING NOTES SHALL BE
CONSIDERED A DEED RESTRICTION AND SHALL CONSTITUTE A BINDING AGREEMENT
BETWEEN WHATCOM COUNTY AND ALL PRESENT AND FUTURE OWNERS OF RECORD.
SAID NOTES SHALL BE INCLUDED WITHIN ALL DEEDS AND CONTRACTS OF
CONVEYANCE AND MAY ONLY BE AMENDED BY MUTUAL AGREEMENT BETWEEN SAID
PARTIES PURSUANT TO THE ZONING IN EFFECT AT THE TIME. ANY ALTERATION OF
THE RESERVE TRACT, BOUNDARIES OR CLUSTER NOTES PURSUANT TO wee TITLE 21
AND wee 20.36.320 REQUIRES THE REVIEW AND FILING FOR RECORD OF A NEW
ORIGINAL DRAWING.
2.

LOTS 1, 2, 3, 4, 5 AND 6 HAVE BEEN DESIGNATED AS THE CLUSTERED LOTS AND ARE
SUBJECT TO THE FOLLOWING RESTRICTIONS:
A. LOTS 1-6 HAVE BEEN ASSIGNED ONE DENSITY EACH.
B. EACH LOT MAY BE UTILIZED FOR THE CONSTRUCTION OF ONE, SINGLE FAMILY
DWELLING UNIT.
C. LOTS 1-6 HAVE NO REMAINING DENSITIES.

3.

LOT SEVEN (7) HAS BEEN DESIGNATED AS THE NON-BUILDABLE AGRICULTURE
RESERVE TRACT CONTAINING THE RESERVE AREA EASEMENT AND IS SUBJECT TO THE
FOLLOWING RESTRICTIONS:
A. IT HAS BEEN ASSIGNED NO DENSITY.
B. IT HAS BEEN DESIGNATED AS NON-BUILDABLE AND MAY NOT BE UTILIZED FOR
THE CONSTRUCTION OF A SINGLE-FAMILY DWELLING UNIT. NO ACRES ARE
LOCATED OUTSIDE THE RESERVE AREA EASEMENT FOR THE DEVELOPMENT OF
A SINGLE-FAMILY RESIDENTIAL UNIT AND ASSOCIATED INFRASTRUCTURE.
C. BASED ON DENSITY CALCULATIONS MADE FOR THE ORIGINAL 36.29""ACRE
PARENT PARCEL LOCATED WITHIN THE RURAL (RSA), THE PARENT PARCEL HAS
ONE RESIDENTIAL DENSITY REMAINING.
D. IT SHALL NOT BE FURTHER DIVIDED IN ANY MANNER EXCEPT AS MAY BE
PROVIDED BY wee 20.36.320.
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E. IT MAY BE RETAINED BY THE SUBDIVIDER, CONVEYED TO THE RESIDENTS OF
THIS SHORT PLAT, OR CONVEYED TO A THIRD PARTY.
F. THE RESERVE AREA EASEMENT CONTAINS 75% OF THE AREA OF THE PARENT
PARCEL (AT LEAST 26.86-ACRES). AS THIS PROPERTY IS SUBJECT TO THE
RURAL ZONE, ANY FUTURE ALTERATIONS, AMENDMENTS, OR ADJUSTMENTS TO
ANY PART OF THIS SHORT PLAT SHALL NOT RESULT IN THE MINIMUM RESERVE
AREA EASEMENT BEING REDUCED BELOW THE MANDATORY 75%
REQUIREMENT.
G. THE RESERVE TRACT AND RESERVE AREA EASEMENT MAY BE DEVELOPED
CONSISTENT WITH wee 20.36 AND 20.38. A RESERVE TRACT RESTRICTIVE
COVENANT PURSUANT TO WCC 20.36.320 IS RECORDED UNDER AUDITOR'S
FILE NUMBER _ _ _ _ _ _ _ __

11. No land comprising any part of a proposed land division in the unincorporated
area of Whatcom County shall be sold, leased, or offered for sale or lease unless
approved under this title. Any person being the owner or agent of the owner of
such land who shall sell, lease, or offer for sale or lease any lot or portion thereof
shall be guilty of a gross misdemeanor. Each sale or lease, or offer for sale or
lease shall be a separate and distinct offense for each separate lot or portion of
said land, pursuant to wee 21.11.010.
12. MDNS Fire Condition: At the time of application for any building permits as
contemplated by this proposal, the Applicant shall comply with the requirements
of the Mitigation Agreement Regarding Fire Protection and Emergency Response
Service Capital Facility Charge dated February 2, 2021 and recorded under
Whatcom County Auditor's File No. 2021-200573 including, but not limited to,
payment of the Mitigation Fee as defined in that agreement.
13. Include the applicable stormwater note to be reflect findings based on the final
approved stormwater report.

B. Health Department
14. For any well drilled after January 2018 the applicant will be required to place a
note on the face of the plat. The applicant should contact the Health Department
for exact wording as it is dependent on the well drilling date.
15. The applicant must stay in compliance with the state's groundwater exemption
(RCW 90.44.050 & WAC 173-501), regulated by the Department of Ecology.
16. All soils approvals for the plat must be located outside of critical areas and their
associated buffers.
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C. Critical Areas
17. Prior to final plat approval, a farm plan shall be submitted for review and approved
by a Whatcom County Farm Plan administrator for all agricultural uses within and
adjacent to critical areas and their buffers. For information regarding farm plans
refer
to
Conservation
Program
on
Agricultural
Lands
website:
https: //www.whatcomcounty.us/745/Farm-Plans
18. Prior to final plat approval, the part of the critical areas and required buffer that
is located on the site shall be protected using one of the following mechanisms:
a. Placed in a separate tract or tracts owned in common by all lots within a
subdivision;
b. Covered by a protective easement, or public or private land trust dedication;
or
c. Preserved through an appropriate protective mechanism that provides the
same level of permanent protection as designation of a separate tract or
tracts as determined by the county technical administrator or hearing
examiner.
19. Critical areas fencing and signage shall be placed at the landward edge of the
wetland and stream buffers on Lots 5 and 6
20. The ordinary high water mark of the stream and the wetland boundary shall be
surveyed in and shown on all future submitted site plans.
21. A building setback is required from all standard or modified wetland and stream
buffers at the time of future building development.
22. Temporary fencing shall be installed along the edge of Wetland and Stream
buffers prior to plat construction.
23. All stormwater utilities shall be installed outside of critical areas and their buffers
unless shown to be not feasible. Future impacts from stormwater infrastructure
improvement must be approved only with a critical areas mitigation plan authored
by a qualified biologist.
24. Prior to construction associated with preliminary plat approval, areas of
disturbance shall be demarcated in the field by the applicant and verified by
Whatcom County Natural Resources staff.
25. Prior to issuance of Civil Drawing approval, temporary construction fencing shall
be inspected and approved by Whatcom County Natural Resources.
26. No vegetation is permitted to be removed within critical areas or their buffers
unless in accordance with an approved and permitted activity and in accordance
with an approved restoration plan, as applicable.
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27. The following note shall be placed on the plat:
CRITICAL AREAS ORDINANCE {CAO) NOTE:
LOTS 1-7 OF THIS LONG PLAT HAS BEEN REVIEWED ACCORDING TO THE CRITICAL
AREAS ORDINANCE, CHAPTER 16.16 WHATCOM COUNTY CODE ADOPTED PURSUANT TO
ORDINANCE 2019-013 AS AMENDED. REGULATED CRITICAL AREAS ARE LOCATED
WITHIN THIS LONG PLAT. A CONSERVATION EASEMENT HAS BEEN FILED WITH THE
COUNTY AUDITOR, AUDITOR'S FILE NO. _ _ _ _ _ _ _ FOR THE CRITICAL AREAS
AND ASSOCIATED BUFFERS. ANY FUTURE DEVELOPMENT ON LOTS 5, 6 AND 7 OR THE
AGRICULTURAL TRACT SHALL RECEIVE FURTHER CRITICAL AREAS REVIEW.

D. Fire Marshal's Office
28. The applicant shall comply with all of the conditions of the Fire Marshal's memo
dated October 8, 2020, unless modified by the Fire Marshal's Office or appealed
to the appropriate agency.
29. The private road shall be a minimum of 18 feet paved with one-foot shoulders on
each side to the end of the shared road prior to building permitting.
30. Fire turnaround is required to be installed prior to building permitting.
31. Due to lack of fire flow the following note shall be added to approval documents:
FIRE PROTECTION SETBACKS
AS THERE ARE NO PUBLIC OR PRIVATE FIRE PROTECTION FACILITIES AVAILABLE WITHIN
600 FEET OF LOTS WITHIN THIS SHORT PLAT, ALL BUILDINGS SHALL BE SET BACK AT
LEAST 20 FEET FROM ALL SIDE AND REAR PROPERTY LINES FOR FIRE PROTECTION
PURPOSES. PLEASE NOTE THAT DEVELOPMENT REGULATIONS MAY SUPERSEDE AND
ALTER THIS SETBACK REQUIREMENT. ADDITIONALLY, NO SINGLE-FAMILY RESIDENCES
OVER 4000 SQUARE FEET IN SIZE, OR DETACHED STORAGE BUILDINGS OVER 2500
SQUARE FEET IN SIZE WILL BE ALLOWED ON THE LOTS WITHOUT ADEQUATE FIRE
PROTECTION.
THE WHATCOM COUNTY FIRE MARSHAL HAS THE AUTHORITY TO
SELECTIVELY OVERRIDE THIS RESTRICTION IN THE EVENT ADEQUATE FIRE
PROTECTION FACILITIES BECOME AVAILABLE AS SPECIFIED BY THE FIRE CODE.

E. Public Works Engineering Services
32. All development shall comply with the Whatcom County Development Standards
(WCDS), Title 20, Title 21, wee 20.80.630.
33. A revocable encroachment permit is required for all work within the County Rightof-way (ROW). All work within the ROW shall be in accordance with the conditions·
of the revocable encroachment permit.
34. Per WCDS Ch. 5 the existing access to be eliminated shall be properly restored to
match the adjacent section.
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35. The subdivision will access Birch Bay Lynden Road, a County maintained road with
rural major collector classification. As proposed the subdivision will generate less
than 10 PM peak hour trips and as such shall be exempt from traffic concurrency
per wee 20. 78.030. See ECE2020-00039. Any changes to the proposed traffic
generated from the subdivision will require additional review to determine traffic
concurrency.
36. The applicant has submitted a formal written request for a private road to serve
the plat. The criteria of WCDS 505.E for a private road were met and the request
has been approved. Any changes to the proposed road section, width or
alignment will require further review prior to approval.
37. The private road connection to Birch Bay- Lynden road will be a paved apron and
shall be required to meet all sight distance criteria per the WCDS. The applicant
shall coordinate with the owner of 712 Birch Bay Lynden Rd (parcel # 400223
258023) to trim the branches of the trees that extend into the ROW back to the
existing fence line to improve sight distance to the east from the proposed
improved access point. Vertical clearance of 10-feet shall be required.
38. A private road maintenance agreement shall be included on the face of the plat
map and should also be incorporated in the CC&R's for the subdivision.
39. County approved road names are required to be shown on the final plat. Road
name proposal must be submitted for approval prior to approval of road plans. A
map at 1"=400' scale showing all lots shall be provided to Whatcom County
Engineering Services for address assignment. The plat address fee shall be paid
prior to recording.
40. Developer shall provide a plat layout to the post office to determine approved
mailbox location(s). The location and use of mailboxes shall not interfere with
County road traffic as per WCDS Chapter 5.
41. All easements, any physical appurtenances such as fences or structures which
may indicate encroachment, lines of possession, or conflict of title must be shown
on the face of the plat map per WAC 332-130-050 (l)(b).
42. All signing and striping shall be installed as per the Manual of Uniform Traffic
Control Devices (MUTCD) standards at the developer's expense.
43, All road, stormwater facilities and grading plans shall be designed and stamped
by a Washington State licensed civil engineer and submitted for county
engineering review and approval prior to construction.
44. A turnaround feature shall be required to be provided at the end of the private
road per standard drawing 505.L-2; this would be the location at which two or
fewer users are serviced beyond.
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45. A stormwater facility maintenance and operation plan shall be noted on the face
of the plat map and should be included in the CC&R's for the subdivision.
46. The proposal shall demonstrate compliance with Minimum Requirements 1
through 9 per the 2012 Stormwater Management Manual for Western Washington
(SWMM) as amended in 2014. Currently a preliminary stormwater proposal has·
been submitted for PWES review along with supporting geotechnical evaluation.
PWES has review and accepted the preliminary proposal to manage all stormwater
on site through the use of compost amended vegetated filter strips, dispersion,
splash blocks and drywells.
47. The plat shall identify stormwater BMPs required for plat roads and lots. The plat
shall identify allowable impervious area per lot and note conservation and
dispersion areas.
48. Following County approval of the civil construction plans and prior to
commencement of construction, the developer, contractor and developers
construction engineer shall schedule and participate in a formal Preconstruction
Conference with PWES staff.
49. Pursuant to the SWMM, applicant shall complete and record a Declaration of
Covenant and Grant of Easement (DCGE) for plat stormwater maintenance
purposes. Document shall include an exhibit indicating stormwater features and
their locations, define the stormwater features, and include maintenance and
operations manual. Reference to the recorded DCGE shall be made on the final
plat.
50. The construction engineer shall submit a construction cost estimate of the
subdivision stormwate~ drainage system features with certified statement to
PWES upon completion of the work and prior to County approval of the finished
work. The applicantshall post a stormwater warranty security for 10% of the cost
estimate ($5,000 minimum). The security shall be in effect for two years following
final record drawings.
51. A performance security may be required prior to beginning construction.
Performance securities are based on the engineers construction estimate and shall
be subject the requirements of WCDS .chapter 5 section 509.B.
52. Certified record drawings for all new roads and stormwater systems shall be
submitted to and approved by PWES upon completion of construction. Record
drawings shall include the Record Drawing Certification statement from WCDS
Chapter 5.
53. Engineer to provide certified construction compliance assurance statement
following completion of the work and prior to final inspection per Chapter 2,
WCDS.
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54. **All appropriate permits must be obtained before construction. Obtaining a
county permit does not replace or over-ride other state and federal statutes and
regulations that may apply to this project.

Report prepared for the Technical Review Committee by:
Craig Ostrom
Planner III, Current Planning
Attachment A: Staff Memos
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