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INTRODUCTION
The purpose of this situation assessment is to consider improvement of the Whatcom County Code (WCC) to
develop additional incentives for farmland owners within the Agriculture (AG) zone. In particular, this situation
assessment considers allowing reconfiguration of parcels (within and across ownership) to place the existing
development potential in areas that are the least valuable as farm land, in a manner that benefits the County and
the landowner and is consistent with other state and local priorities.
The report is organized to address current conditions in farming and land division processes, parcel reconfiguration
strategies and examples, key legal, economic, and usability issues, and recommended regulatory options to
consider.
This report has been reviewed by Whatcom County Planning and Development Services staff, a Project Review
Team (PRT) consisting of County staff, Agricultural Advisory Committee representatives, and a Whatcom Farm
Friends representative. Outreach events have included a focus group of practitioners, and a general public
workshop. A code development workshop will be held to solicit practitioner input on parcel reconfiguration code
amendments. Then this situation assessment and draft ordinance will be brought forward to the Agricultural
Advisory Committee, Planning Commission and County Council for consideration, including public hearings as
appropriate.

BACKGROUND, KEY ISSUES, AND RECOMMENDATIONS
Opportunities and Challenges
Whatcom County recently adopted a strategic plan to help meet its goal to maintain at least 100,000 acres of
agricultural land. The County has designated about 84,000 acres as Agricultural Resource Lands (with AG zoning),
and identified an additional 22,000 acres in Rural Study Areas (RSAs) that appear to be agriculturally significant and
deserving of heightened protection. Nearly all of the RSAs are subject to an Agricultural Protection Overlay (APO).
On these AG and RSA lands, approximately 4,000 dwelling units could be added, which could impact farming by
creating conflict with additional residents moving into proximity of commercial farms. On the other hand, added
homes could allow agricultural landowners to sell unproductive land to support their farms, provide for their heirs,
or support their retirement. Given the potential for residential development on agricultural lands, the challenge is
how to better guide development to locations that have less potential impacts to farmers, their neighbors, and the
overall viability of the agricultural economy. Parcel reconfiguration is one tool to address this challenge, and would
create an opportunity to modify how land is divided to meet County and landowner objectives.

What is parcel reconfiguration?
Currently, the option of moving densities from more productive farmland to less productive farmland is allowed
1
only in limited circumstances in the WCC. As identified in the Agricultural Strategic Plan, parcel reconfiguration
would allow rearrangements of parcels (within and across ownership) to place the existing development potential
in areas that are the least valuable as farmland, in a manner that benefits the County and the landowner and is
consistent with other state and local priorities. The parcel reconfiguration tool is being considered now to achieve
the following objectives:

•

Increase the long-term viability of agriculture while recognizing underlying economic realities; and

1

Whatcom County, May 17, 2011. Whatcom County Agricultural Strategic Plan. Planning and Development
Services. Bellingham, WA.
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•

Provide more flexibility/incentives for an agricultural property owner to put homes in a place with the least
impact to agricultural operations; and

•

Reduce potential conflicts with neighbors.

Key Issues and Questions
This situation assessment provides information and analysis about a full range of policy, technical, and legal
questions in order to develop sound parcel reconfiguration regulations:

•

Planning Context: What are the goals, purposes and priorities of County plans and regulations? What vision or
principles should be kept in mind as parcel reconfiguration regulations are prepared?

•

Local Agricultural Conditions: What are agricultural trends that should be taken into account when
determining how and where to apply parcel reconfiguration regulations?

•

The Code and Process:
o

How does the agricultural division process work today?

o

What innovative strategies do other counties use to promote their agricultural base and provide flexibility
in land use codes for farmland owners?

o

What advice do local practitioners in the agricultural and land division process have to improve the WCC?

o

What input did County residents and landowners provide?

•

What are the legal sideboards of the Growth Management Act (GMA) that will influence the preparation of
the regulations?

•

Are there other considerations regarding finance, economics, and development techniques?

Recommendations
Based on the analysis of key issues and questions, we recommend the following regulatory options be carried
forward:
2

•

Farmstead Provisions: Require farmstead lots to be 1 acre if septic requirements and soil types allow this and
up to 3 acres if there is an existing home; allow for farmstead parcels to be created without an existing home
present; and allow farmstead provisions in the APO.

•

Parcel Clustering Tools: Add a parcel reconfiguration tool in the AG zone. Allow transfer of parcels between
zones when properties are in contiguous ownership. As a separate longer-term work program, the County
intends to look at mitigation credits and review its transfer of development rights (TDR) program in more
detail including considering the transfer of density from rural and resource areas to other urban areas, with
prioritization criteria.

•

Siting Criteria: Add siting criteria to better locate non-agricultural structures on a lot, and to ensure that
reconfigured parcels are well planned to be compact and be compatible with agricultural uses and neighboring
properties. An outcome should be protecting the most valuable soils.

•

Procedures: To improve existing procedures, streamline improvements, and support financing:

2

The WCC defines a “farmstead parcel” as that portion of the property containing primary and secondary
agricultural structures and the home site. The WCC also defines a “farmstead home site” as that portion of the
farmstead parcel used for residential buildings, uses accessory to residential buildings, drainfields, wells, wellhead
protection area(s), established landscaped areas, and structures as allowed in WCC 20.40.252(a) through (d).
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o

Add a parcel reconfiguration process that combines a review of lots of record, lot consolidation standards,
and a boundary line adjustment; and

o

Provide a combined review of lots of record and buildability (e.g. screening for zoning; preliminary soils
review; pre-development site inspection for critical areas; and screening level well site review).

CURRENT CONDITIONS
Agricultural Lands Goals and Land Uses
The County has adopted policies, plans and zoning to make agricultural operations a primary use on agricultural
lands and residential uses a secondary use. Nevertheless, there is also development capacity for additional
dwelling units that could increase the share of residential uses over time. This section describes current goals, land
use designations, zoning, land cover, and development capacity.

Resource Land Goals, Plans, and Uses
Whatcom County’s Comprehensive Plan Resource Lands Element contains Goal 8A – Conserve and enhance
Whatcom County's agricultural land base for the continued production of food and fiber. Land Use Element plans
and policies note the County’s overall goal to maintain a base of 100,000 acres of agricultural land and make that a
criterion when considering UGA expansions. The discussion below summarizes the current land use and zoning
designations in agricultural areas.
Whatcom County has designated about 84,000 acres in its Comprehensive Plan as Agricultural Resource Lands with
a corresponding AG zoning. The purposes of the designation and zone are to promote agriculture and protect
prime soils and productive agricultural uses, and to promote compatibility and reduce conflicts with residential
uses. These purposes will need to be recognized in code amendments for parcel reconfiguration.

Agricultural Resource Designation

Agriculture (AG) Zone

Title: Agriculture - Resource Lands

The primary purposes of this district are to implement
the agricultural designation of the Comprehensive Plan,
established pursuant to RCW 36.70A.170, preserve,
enhance and support the production of food and fiber in
Whatcom County to maintain a sufficiently large
agricultural land base to ensure a viable agriculture
industry and to maintain the economic feasibility of
supporting services. Whatcom County supports
agricultural activities as the highest priority use in the
Agriculture District, with all other uses being subordinate
to agricultural activities. Whatcom County seeks to
minimize conflict with surrounding zoning districts, in
conjunction with Chapter 14.02 WCC, Right to Farm. In
order to limit the further fragmentation of the
commercial agricultural land base, the Agriculture District
includes smaller areas of land with poorer quality soils or
nonagricultural uses, which do not meet the definition of
agriculture lands of long-term commercial significance. …
(remainder addresses when AG is used as a holding zone
in the UGA).

Purpose: To recognize and promote agriculture in
Whatcom County and protect prime agricultural soils and
productive agricultural lands from conversion to other
uses. To prevent conflicts between residential and
agricultural uses.
Definition: Commercial agriculture lands located on
parcels 40 acres or larger, with one dwelling unit per 40
acres allowed.
Locational Criteria: Soils identified as prime agricultural
soils; large parcels; existing commercial agricultural uses.

There are an additional 22,000 acres identified as RSAs by the Agricultural Advisory Committee in the 2007 Rural
Lands Study. RSAs consist of nine areas with significant agricultural value within the R10A or R5A zoning
designations. At present the RSAs are designated as Rural in the Comprehensive Plan with Residential Rural (R5A
and R10A) zoning, and the APO zone as well. The APO promotes clustering of residential uses on lands with prime
soils to allow for long-term agricultural operations on the balance of the property (75% retained; 25% cluster).
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While the County is considering the long-term agricultural designation and zoning for RSAs, the following
Comprehensive Plan and Zoning purpose statements continue to apply:

Rural

Rural Residential

Title: Rural

The purpose of the Residential Rural District is to
maintain the low density rural residential character of
the areas designated as rural or rural communities on the
Comprehensive Plan map and implement the appropriate
Comprehensive Plan policies in accordance with RCW
36.70A.070(5). In addition, it is the intent of this district
to provide the opportunity for the development of
building sites which maximize the efficient use of both
energy and land by allowing an option for clustering of
residential lots.

Purpose: To provide opportunity for a variety of lowdensity residential development including cluster
development with the flexibility to practice farming or
forestry, or operate a home occupation or cottage
industry; to retain a sense of community. Also to
encourage agriculture and forestry activities through the
use of incentives.
Definition: Allows one dwelling unit per five or ten acres
(or a higher density where that density has been
established) with less traffic noise and congestion than in
urban areas; low-density population; open space;
privacy; largely forestry and agriculture oriented; rural
level of services.
Locational Criteria: Low residential density; areas with
physical environmental constraints; areas characterized
by full and part-time forestry and agriculture, but not
designated as commercial resource lands.

Agriculture Protection Overlay
The purpose of this chapter is to maintain and enhance
commercial agricultural activity and further protect open
space resources within Whatcom County; further the
county’s efforts in meeting long-term agricultural needs;
provide a reasonable mix of uses and activities which
may enhance the economic resources available to the
farmer; and provide for a variety of uses within the rural
areas which are not inconsistent with or incompatible
with the use of lands within the area for agricultural
activities. This chapter is not intended to interfere with
the use of other resources.

Land Cover
It is useful to consider how much of the designated AG and RSA land is in productive use versus non-agricultural
uses. The general finding is that the vast majority of AG land and a majority of RSA land is in agriculture
production.
Based on a broad land cover analysis in 2011, the County estimates about 83% of AG zoned land is in use for
farming. Another 12% is considered forest. Water makes up about 3% of the area and consists of any visible water
bodies, including major ditches as well as immediately adjacent vegetated areas. About 1% appears to be in single
family use (consists of any residence not tied to an agricultural use, based on either a non-agricultural land use
code or different ownership than adjacent agricultural land). Another 1% is estimated to be vacant or in quarry
use. The remaining areas are collectively small in area and include commercial, multifamily, or public use.
In RSAs, about 60% of the land is in farming, about 28% is forested, 6% is in single family use, 3% is water, 2% is
vacant/quarry, and the balance consists of a small amount of commercial, multifamily, or public use.

Development Capacity
As part of evaluating growth trends in 2009, Whatcom County conducted an evaluation of potential development
capacity on resource lands, including a count of vacant parcels and an estimate of how many lots could be created
based on existing zoning (these do not include vested lots within land divisions pending in 2009). The analysis
3
showed that about 3,900 additional homes could be built on agricultural resource lands (Whatcom County 2009) .
See Exhibit 1. This is a gross level analysis and does not represent accurate numbers of lots of record.

3

Whatcom County, February 9, 2009. Review of Growth. Planning and Development Services. Bellingham, WA.
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Exhibit 1. Residential Development Potential on Agricultural Lands

Source: Whatcom County 2009

Agricultural Strategic Plan
Through Resolution 2011-023, the Whatcom County Council endorsed the Whatcom County Agricultural Strategic
Plan, developed by the Agricultural Advisory Committee and Planning and Development Services Department Staff.
This plan describes “the role Whatcom County Planning and Development Services will play in implementing an
agricultural program consistent with County Council Resolution 2009-040 and Comprehensive Plan goals.”1 A
short-term priority in the strategic plan is to develop recommendations on parcel reconfiguration to “allow
reconfiguration of parcels (within and across ownership) to place the existing development potential in areas that
are the least valuable as farm land.”

Current Land Division Approaches
This section describes current land division approaches allowed in the AG and APO zones.
In order to develop a property establishing an allowed use of the zone, a property owner must show that they
have a lot of record and that the lot is buildable:
“Lot of record” means a lot which is described by final plat, short plat, or metes and bounds, and
is established pursuant to applicable local and state regulations at the date a legal instrument
creating the lot is recorded at the Whatcom County auditor’s office. (WCC 20.97.220)
“Building site” means an area of land, consisting of one or more lots or portions of lots, that is: (a)
Capable of being developed under current federal, state, and local statutes, including zoning and
use provisions, dimensional standards, minimum lot area, minimum lot area for construction,
minimum lot width, shoreline master program provisions, critical area provisions and health and
safety provisions; or (b) Currently legally developed.
Additional zone-specific standards are described below.

AG Zone
Currently the minimum lot size for a newly divided lot in the AG zone is 40 acres. If a parcel has the ability to be
further subdivided because it has sufficient area (e.g. more than 80 acres), there are presently no siting criteria
regarding the best placement of the new home to avoid prime soils.
There are two ways a lot can be developed if it is less than the minimum 40-acre lot size. It must be either a legal
nonconforming lot of record that is buildable or a farmstead lot containing an existing home.
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Legal nonconforming lot of record. If a property qualifies as a legal nonconforming lot of record, all other zoning
4
standards can be met, and lot consolidation is not required, then a lot that has less than the minimum area can be
developed.
Farmstead parcel. A farmstead parcel between 1 and 3 acres in size can be established by boundary line
adjustment or agricultural short plat in order to recognize an existing home, plus related accessory structures.
There are several requirements including that there be no increase in allowable density and the remaining nonresidential lot cannot be further subdivided (and such a note must be recorded). Since a property cannot be
divided into parcels less than 40 acres in size unless a farmstead home exists, this creates a multilayered land use
permit process and a lack of certainty on future home siting. An example of the current homestead boundary line
adjustment process is illustrated in Exhibit 2.

Exhibit 2. Example Farmstead Boundary Line Adjustment Process

4

WCC 20.83.070 indicates that lot consolidation is required as follows: Two or more lots of record shall be
4
considered as one undivided parcel for the purpose of use or sale if all of the following circumstances apply (1)
The lots were in one ownership as of the date of the adoption of the ordinance codified in this section (March 21,
2000); (2) One or more of the lots in question does not meet the conventional minimum lot size of the applicable
zone district; (3) The lots are not separated by an intervening parcel in different ownership or by public right-ofway;(4) No more than one lot is developed with a legally established permitted or conditional use; (5) At least one
of the lots is less than one acre or located within the Lake Whatcom watershed or other water resource protection
overlay district, a designated critical area, or an area zoned agriculture, commercial forestry, or rural forestry.
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APO Zone with Rural 5A and 10A Base Zones
The APO is an overlay district on top of the rural area R-5A and R-10A zones, which respectively have minimum lot
sizes of 5 and 10 acres. The APO requires cluster subdivisions on properties with a majority of certain farmland
soils or farm tax classification. There are some siting criteria to guide the clustered homes to poorer soils and to
retain the majority of the property in a reserve tract; however, there are no criteria addressing how clusters relate
to other surrounding properties that may be in agricultural use.

Permit Fees
Permit fees vary by type of application and extent of review by County departments as shown in Exhibit 3; these
fees do not include the cost of reports and studies for an application (e.g. it may roughly cost $3,000 for a soils test
and septic design for one single family dwelling; pers com Adam Morrow, Pacific Surveying & Engineering, Inc.).
The applications that require more extensive review include plats, whereas boundary line adjustments would
require less review since added lots are not created.

Exhibit 3. Current Permit Fees
Permit Type

Current Likely Cost (2012) – County fees

Lot of Record (LOR)

$400.00 for four lots

Boundary Line Adjustment (BLA)

$1,125.00 (health, fire, LOR, planning and engineering fees)

Agriculture Short Plat

$5,675.00 (health, engineering, planning, LOR and preapplication)

Two (2) lot Short Plat

$6,430.00 (fire, health, planning, natural resources, stormwater,
traffic, engineering and LOR)

Source: Whatcom County PDS 2012

Comparison of Existing Tools to Parcel Reconfiguration
In comparison to current land division allowances, the parcel reconfiguration tool would allow available single
family residential density to be transferred from one property to another, whether in contiguous ownership or to
another site altogether. It would add siting criteria to improve the compatibility of dwelling locations. It would
allow for advanced parcel creation without an existing home. In terms of level of review, it would be closer to a
boundary line adjustment.

Current Agricultural Statistics
Information regarding the county’s primary agriculture products, farm size, farmer profile, and other land use
information is presented below based on:

•

The Census of Agriculture conducted by the United States Department of Agriculture (USDA) every five years
(most recently in 2007)

•

Washington State University (WSU) Whatcom County Extension

•

Whatcom Farm Friends, a local non-profit organization devoted to protecting and sponsoring agriculture in
the county

As of 2007, Whatcom County has approximately 1,483 farms with an average farm size of 69 acres. The land
acreage in agricultural use is approximately 102,584, most of which is contained in the AG zone and RSAs
described above, though agriculture uses are not exclusive to these locations in the county. The county’s farm size
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has been shrinking with more than 70% at less than 50 acres in size by the 2007 Census up from 50% at 50 acres or
less in 1987. Since the late 1950s the total acres in farming has generally been reduced by half from about 210,000
5
in 1950 to just over 100,000 in 2007.
Based on market value, Whatcom County’s primary agricultural products are: dairy (milk) and berries (e.g.
raspberries, blueberries, and strawberries). Other products produced in the county include: cattle,
greenhouse/nursery, poultry and eggs, vegetables (seed potatoes), aquaculture, trees (e.g. Christmas), and other
animal husbandry. Whatcom County is considered the second dairy producing county in Washington, and is within
the top 6% of dairy-producing counties in the US. Whatcom County also produces over 75% of the state’s
6
raspberries as well as 48% of the state's blueberry crop.5
Though Whatcom County has a major agricultural economy, many of the farmers have off-farm income. In 2007,
72% of farmers worked off the farm. Also, 55% of farm families earned their primary income from off-farm
7
sources.7 In addition, many farmers are close to retirement with the average age of the operator at 55.5 years.

Summary of Threats and Opportunities for Agriculture
The Whatcom County Community Food Assessment6 identified the following land use and economic related
threats and opportunities for agriculture in the county:

•

Land Base. In order for agriculture to remain productive and profitable in a region, a stable, minimum
agricultural land base must be maintained. This allows for the retention and health of essential efficiencies,
services, and products. Contiguous farmland must be available for efficient siting and use of outbuildings,
transport between farm fields, and livestock feeding areas. To allow for efficient transportation of agricultural
goods, farmland must be concentrated without the interspersal of too many non-agricultural residences and
uses; an abundance of roads and non-agricultural infrastructure can impair the work of a farm. A regional
agricultural base must maintain a threshold size to sustain related labor, industries, and businesses. These
businesses include processors of raw agricultural products (farms), implement suppliers, fertilizer and
chemical suppliers, and trucking firms. Without a large enough agricultural economy, these businesses can no
longer be profitable and will leave the community, leading to further loss in farming activities.

•

Conflicts between Farmers and Non-Farmers. Conflicts can arise between farmers and non-farmers who
reside in areas of agricultural production; the noise, odors, dust, spraying, and heavy machinery commonly
found in agricultural areas can be at odds with the notions of rural living held by non-agricultural
homeowners.

•

Farmland Prices. Farm land prices have increased greatly over the past few decades and currently range from
$10,000-30,000 per acre, depending on soil type, location, and availability of water rights. These high costs are
due to two factors: non-agricultural development opportunities on farm land and land purchases made by
farmers who sell higher valued land in British Columbia to purchase Whatcom County farmland. These
increases in land price make it difficult for new farmers to purchase land and require the land be used to
produce high value crops.

5

USDA. 2007. Census of Agriculture. Washington, DC.

6

Washington State University (WSU) Whatcom County Extension, March 2011. Whatcom County Community Food
Assessment: A snapshot of the Whatcom County Food System from 2008 to 2009.

7

Whatcom Farm Friends, Farm Facts, http://www.wcfarmfriends.com/go/doc/1579/177780/. Accessed March 28,
2012.
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•

Locally Produced Food. Residents of Whatcom County and the surrounding region are becoming more aware
of the concept of differentiating locally produced food and are seeing value in buying from local producers.
Results from a “Think Local First” survey completed for Sustainable Connections in 2006 indicates that 55% of
Whatcom County residents think that purchasing food produced locally is extremely or very important.

•

Extended Seasons. Many agricultural crops are only available during certain months of the growing season.
With the increase in demand for locally produced food, growers can extend the season on many of their farm
products by using protective structures, such as greenhouses or hoop-houses. Products grown in early or late
season can be marketed at a premium price due to their relative scarcity in the marketplace.

The parcel reconfiguration proposal can address incentives to keep land in farming by supporting the needs of
farmers in succession planning or financing. The parcel reconfiguration proposal can also address siting criteria to
minimize conflicts with adjacent non-farming uses, such as residential. The changing conditions of the market
(emphasis on local food) can be considered together with the changing conditions of farms (e.g. farm size) in
developing some of the parcel reconfiguration parameters.

PARCEL RECONFIGURATION STRATEGIES AND EXAMPLES
Several local governments have some elements of parcel reconfiguration – some have clustering allowances, some
allow for nonconforming lots to be reconfigured, some have siting criteria, and a few allow density transfers.
Some examples of jurisdictions that allow for clustering on resource lands include Clallam County, Jefferson
County, Pierce County, and Walla Walla County, among others. Those with clustering allowances also specify
parcel siting criteria. As well, Skagit County addresses non-agricultural structure siting criteria. Clark County allows
parcel reconfiguration for existing lots that are less than the minimum lot size provided the resulting layout
improves resource land protection. The reconfiguration is approved through an administrative process.
About 19 jurisdictions in Washington State, including Whatcom County, have transfer of development rights (TDR)
programs, mostly from resource or rural areas to urban areas and cities. Whatcom County’s current TDR program
does not address AG zoned lands. Counties with density transfer programs addressing resource lands include King
County, Kitsap County, Kittitas County, and Pierce County, among others. The Kittitas County program is recent
and addresses density transfer from resource lands to rural lands.
Exhibit 4 provides a comparison of selected counties and their approach to determining legal and buildable lots, lot
consolidation requirements, minimum lot size exceptions, clustering, how remainder lots (lots remaining in
agriculture) are established, siting criteria, and TDR programs. These examples as well as other examples cited
above have been considered in developing recommendations and sample code in recommendations below.
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Exhibit 4. Matrix of Example Agricultural Regulations
County

Whatcom

Skagit

Snohomish

Lewis

Clark

Number of Farms

1,483

1,215

1,670

1,717

2,101

Average Farm Size

69

89

46

77

37

Land in Agricultural Use (acres)

102,584

108,541

76,837

131,554

78,359

Primary Crops

Milk, Raspberries, Blueberries

Nursery, Milk, Potatoes

Nursery, Milk, Cattle

Fryers, Milk, Christmas Trees

Milk, Fryers, Berries

Agriculture: 40

40

10 standard; can be less if exclusively
agriculture use in some Ag zones

20

Ag-20:

Agricultural Statistics (2007)

Regulations
Minimum Lot Size (acres) – Agricultural zones

Agriculture Protection Overlay (APO):
Rural 5, 10

Ag-WL: 160 Agriculture and wildlife zone
Ag zones in Columbia Gorge: 20,40, 80

Process to Determine Legal Lot

Lot of Record

Lot Certification – combined with buildable
lot determination

Application for Lot Status Determination

Code has specific criteria for determining a
legal lot. Permit process is unclear.

Legal lot determination – either a separate
application or with development permit.

Process to Determine Buildable Lot

Determined at time of development permit,
e.g. building permit or subdivision, and
dependent on consistency with applicable
8
county codes, regulations, and policies.

Lot Certification – combined with legal lot
determination

Determined at time of development permit,
e.g. building permit or subdivision, and
dependent on consistency with applicable
county codes, regulations, and policies.

Code has specific standards for determining if
a legal lot is buildable. Must meet the
definition of building site. Permit process is
unclear.

Unclear if done with legal lot determination
or only as part of development permit (e.g.
building permit, lot reconfiguration/BLA,
subdivision).

Lot Consolidation

Required to consolidate adjacent tracts in
same ownership.

A new home cannot be built on a lot less than
the minimum lot size in the Agriculture zone
unless certified as a legal lot prior to 2005. If
the owner chooses to aggregate contiguous,
substandard lots to meet standards, the
County waives the Boundary Line Adjustment
(BLA) application fee.

Three or more contiguous lots under single
ownership created prior to April 15, 1957,
that do not meet current zoning lot area
requirements may need consolidation to
allow development of substandard lots.

Does not appear to be required.

Required in the Columbia River Gorge
National Scenic Area Districts. Must
consolidate lots in the same ownership when
less than the minimum parcel size.

Minimum Lot Size Exceptions

Farmstead home site parcel 1-3 acres allowed
by BLA or Agricultural Short Plat. Home must
exist.

Owners of an existing house can create a
substandard lot by subdivision or BLA if they
place a permanent restriction on the balance
of the property in the form of an agricultural
preservation agreement.

New dwellings on existing legal lots within
farmlands or on parcels adjacent to farmlands
allowed; require a resource protection area
easement on balance.

Can have smaller lot size (+/- 5 acres) if
development and roads would occur on nonprime soils and would not increase density
above 1 du/20 acres. Must set aside the
balance of the prime farmlands in a
designated agricultural tract.

Previously approved “remainder lot” in a
cluster subdivision can be short platted if
there is an existing home on the remainder
lot. See also Clustering below.

Certain agricultural zones, can subdivide to
less than 10 acres if new lot is used for
agriculture only.

8

“Building site” means an area of land, consisting of one or more lots or portions of lots, that is: (a) Capable of being developed under current federal, state, and local statutes, including zoning and use provisions, dimensional standards, minimum lot area, minimum lot area
for construction, minimum lot width, shoreline master program provisions, critical area provisions and health and safety provisions; or (b) Currently legally developed.
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County

Whatcom

Skagit

Snohomish

Lewis

Clark

Clustering

Not allowed or required on Agricultural zoned
land.

Allowed on Agricultural zoned land of 80
acres or more. Required if doing co-housing
(e.g. farmworker housing with clustered
homes and common rooms such as dining
halls).

Allowed on Rural, Forestry, Mineral lands. Not
on Agricultural.

See minimum lot size exception above.
Clustering does not appear required on
designated resource lands – lots less than 20
acres only allowed if development is on nonprime soils. Rural cluster subdivisions allowed
elsewhere.

Allowed in Rural zones. New cluster plats not
allowed on Resource Lands – under
consideration for Ag and Forestry lands now.

APO requires cluster subdivisions on
properties with a majority of certain farmland
soils or farm tax classification.

Required on Rural lands adjacent to
designated local or commercial farmland.

However, on resource lands, non-conforming
lots (smaller than min. size) can be
reconfigured if they were legally created and
are reasonably buildable. Each lot cannot be
9
less than 1 acre.

“Remainder Lot”- portion of division
remaining in agriculture
(how established)

Record reserve tract or parcel. Record a
plat restriction: no further division or
residential structure shall be allowed on
this parcel until and unless changes in
the zoning of this property occur which
would result in additional development
density.

An agricultural use covenant (per RCW
64.04.130) granted to Skagit County or
conservation easement to a nonprofit
Skagit County-based land trust or other
qualified conservation organization as
defined in RCW 84.34.250.

Resource protection areas shall be recorded
in the manner required by law for covenants
running with the land.

Designated agricultural tract

Remainder lot designated with plat or
reconfiguration. The remainder lot shall not
be further subdivided or reduced in size
unless the affected property is included
within an urban growth boundary.

Siting Criteria

APO has onsite siting criteria for clustered
lots.

Required in Agricultural zone. Address onsite
and offsite compatibility. Limit development
to 1 acre in extent.

Land use is restricted on Ag lands and lands
within 0.25 miles of designated Ag lands and
clustering is required.

Only for subdivisions into lots less than 20
acres.

Yes, for reconfiguration of non-conforming
lots.

Transfer of Development Rights (TDR)

Program in place. Does not address
Agricultural zoned lands. Sending and
receiving areas include those designated on
zoning map. UR and RR lots without
sewer/water are also eligible as sending
areas. Receiving areas generally include UGAs
and cities. To date, parcels cannot be both in
a sending and receiving area.

No (only PDR). Considering adding TDR
program.

Yes, Pilot Program. Studying expansion of the
program Countywide.

None.

None – TDR under consideration now.

9

The review authority shall determine whether the existing lots are reasonably buildable by considering the following: road access, septic suitability, topography, costs of providing infrastructure and the presence of sensitive lands. A lot reconfiguration is reviewed as a Type
II permit, Administrative Decision. “Lot reconfigurations shall be finalized upon the filing of a record of survey or covenant.”
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KEY ISSUES
Growth Management Act and Case Law
GMA establishes goals (RCW 36.70A.020) that guide the preparation and amendment of comprehensive plans and
development regulations such as those regulations that may be under consideration for the parcel reconfiguration
proposal. GMA goal topics include:

•

Urban growth

•

Natural resource industries

•

Reduce sprawl

•

Open space and recreation

•

Transportation

•

Environment

•

Housing

•

Citizen participation and coordination

•

Economic development

•

Public facilities and services

•

Property rights

•

Historic preservation

•

Permits

Important concepts are avoidance of “sprawl” development patterns, maintenance of resource lands, protecting
open space and critical areas, and provision of services appropriate to the rural or urban context:
(1) Urban growth. Encourage development in urban areas where adequate public facilities and
services exist or can be provided in an efficient manner.
(2) Reduce sprawl. Reduce the inappropriate conversion of undeveloped land into sprawling, lowdensity development.
(8) Natural resource industries. Maintain and enhance natural resource-based industries,
including productive timber, agricultural, and fisheries industries. Encourage the conservation of
productive forest lands and productive agricultural lands, and discourage incompatible uses.
(9) Open space and recreation. Retain open space, enhance recreational opportunities, conserve
fish and wildlife habitat, increase access to natural resource lands and water, and develop parks
and recreation facilities.
(10) Environment. Protect the environment and enhance the state's high quality of life, including
air and water quality, and the availability of water.
(12) Public facilities and services. Ensure that those public facilities and services necessary to
support development shall be adequate to serve the development at the time the development is
available for occupancy and use without decreasing current service levels below locally
established minimum standards.

Resource Lands
The GMA and implementing state administrative rules guide the designation and regulation of resource lands
including agricultural, forestry, and mineral lands:

•

The County is to designate resource lands consistent with minimum guidelines in chapter 365‐190 WAC.

•

The County is also required to adopt development regulations that assure the conservation of designated
agricultural, forest, and mineral lands of long‐term commercial significance.

May 31, 2012

13

•

If counties and cities designate agricultural or forest resource lands within any urban growth area, they must
also establish a program for the purchase or transfer of development rights.

•

Development regulations must prevent conversion to a use that removes land from resource production.
Development regulations must not allow a primary use of agricultural resource lands that would convert those
lands to non-resource purposes. Accessory uses may be allowed, as noted below.

•

Regulations for the conservation of natural resource lands may not prohibit uses legally existing on any parcel
prior to their adoption.

•

Development regulations must assure that the planned use of lands adjacent to natural resource lands will not
interfere with the continued use, in the accustomed manner and in accordance with best management
practices, of these designated lands.

•

Counties and cities are encouraged to use a coordinated program that includes non-regulatory programs and
incentives to supplement development regulations to conserve natural resource lands.

•

Counties should consider use of innovative zoning techniques designed to conserve agricultural lands and
encourage the agricultural economy. Examples of innovative zoning techniques include:
o

Agricultural zoning, which limits the density of development and restricts or prohibits nonfarm uses of
agricultural land and may allow accessory uses, including nonagricultural accessory uses and activities,
that support, promote, or sustain agricultural operations and production; any nonagricultural uses
allowed should be limited to lands with poor soils or lands otherwise not suitable for agricultural
purposes;

o

Cluster zoning, which allows new development on one portion of the land, leaving the remainder in
agricultural or open space uses;

o

Large lot zoning, which establishes as a minimum lot size the amount of land necessary to achieve a
successful farming practice;

o

Quarter/quarter zoning, which permits one residential dwelling on a one‐acre minimum lot for each one‐
sixteenth of a section of land;

o

Sliding scale zoning, which allows the number of lots for single‐family residential purposes, with a
minimum lot size of one acre, to increase inversely as the size of the total acreage increases; and

o

The transfer or purchase of development rights from agricultural lands, which can be used through
cooperative agreements with cities, or counties with non-municipal urban growth areas, as receiving
areas for the use of these development rights.

Some of the innovative zoning techniques are under consideration as part of the parcel reconfiguration proposal.

Rural Lands
If there are recommendations to amend rural land use provisions (e.g. APO regulations), WAC administrative rules
require the following steps when creating or amending the Rural Element:

•

Develop a written record explaining how the rural element harmonizes GMA goals and meets GMA
requirements. This record should document local circumstances the county considered and the historic
patterns of development in the rural areas. This situation assessment can be part of that written record.

•

Establish a definition of rural character – GMA defines rural character as follows:
"Rural character" refers to the patterns of land use and development established by a county in
the rural element of its comprehensive plan:

May 31, 2012
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(a) In which open space, the natural landscape, and vegetation predominate over the built
environment;
(b) That foster traditional rural lifestyles, rural-based economies, and opportunities to both live
and work in rural areas;
(c) That provide visual landscapes that are traditionally found in rural areas and communities;
(d) That are compatible with the use of the land by wildlife and for fish and wildlife habitat;
(e) That reduce the inappropriate conversion of undeveloped land into sprawling, low-density
development;
(f) That generally do not require the extension of urban governmental services; and
(g) That are consistent with the protection of natural surface water flows and groundwater and
surface water recharge and discharge areas. RCW 36.70A.030 (15)

•

Provide for a variety of densities that are consistent with the pattern of development established in its
definition of rural character.

•

Ensure rural governmental services are delivered to and supported by rural densities, e.g. water, fire and
policy services, transportation, and power and telecommunications, and not storm or sanitary sewers that
typically support urban development.

Growth Management Hearings Board Cases and Court Decisions
Selected summaries of cases heard by the Western, Central, and Eastern Growth Management Hearings Board, as
10
well as the Washington State Appeals Court and Supreme Court are included in Appendix A. Two cases are
highlighted below – a Supreme Court Case for Kittitas County and the recent Growth Management Hearings Board
cases involving Whatcom County’s Rural Element.
Kittitas County. A recent case in Kittitas County is applicable to the range of issues under consideration in the
Whatcom County parcel reconfiguration project – use of innovative zoning techniques, variety of rural densities,
protection of agricultural lands, uses allowed in agricultural zones, etc.
In the case Kittitas County v. E. Wash. Growth Mgmt. Hearings Bd. issued in July 2011, the Washington State
Supreme Court found that Kittitas County violated the GMA by failing to: develop the required written record
explaining its rural element, include provisions in its Plan that protect rural areas, provide for a variety of rural
densities, protect agricultural land, and protect water resources. The case involved several policies and zones
including rural zoning allowing 1 dwelling per 3 acres, planned unit development regulations allowing intense
development throughout the County, one time lot splits resulting in smaller parcels, and other aspects. Key points
of the case include:

•

Counties need a written record to show their work, to define rural character, and to show how innovative
techniques harmonize GMA goals and requirements;

•

Comprehensive Plans need directive language rather than just broad policy statements;

•

Counties can apply innovative zoning techniques and these do not have to match underlying zoned density,
but results must show that areas are not characterized by urban growth;

•

The Comprehensive Plan as well as zoning should show a variety of densities;

10

Growth Management Hearings Board. Digest of Decisions. Available: http://www.gmhb.wa.gov/Digests.aspx.
Accessed October 5, 2011.
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•

The Court had concerns over one-time lot splits and conditional uses allowed in the Agriculture zone ; and

•

Counties should limit non-farm uses in agricultural zones.

Whatcom County. Whatcom County has been required through a series of Growth Management Hearings Board
and court cases to update its Rural element to address appropriate rural densities and limited areas of more
intensive rural development (LAMIRD) designations. The focus of the effort does not directly affect Agriculture
designations of the Comprehensive Plan, the AG zone, or the RSAs (with APO, R5A and R10A zones). However,
indirectly there are some instructive elements of the cases that could help with minimum farmstead or cluster lot
sizes, or siting criteria or reserve lot provisions:

•

There is no bright line density in rural areas – densities must match local rural character and not result in
urban growth;

•

The County’s amendments to rural zones establishing buffer/setbacks from new residential uses locating next
to agricultural activities were found compliant;

•

The APO provision to reserve 75% of land in agricultural or open space use protected rural character and was
found GMA compliant; and

•

A minimum allowable lot size of 2 acres (R2A) that only had limited potential to create lots (64 potential lots)
across the county was found compliant under GMA.

Summary Direction based on GMA
The GMA provides some flexibility for the County to allow landowners to vary from minimum lot sizes and allow
the creation of new lots, in individual cases, as long as:

•

The County provides appropriate standards with reasonable limits that protect rural character (such as siting
criteria that are consistent with the County’s definition for “rural character”) and that conserve agricultural
lands;

•

The County does not allow the overall pattern of lot sizes and densities to be materially changed, to the
detriment of rural character or agricultural conservation; and

•

Where appropriate, the County requires compensating areas to be set aside and permanently dedicated to
agricultural or open space uses. A conservation easement is typically the most effective and flexible tool for
imposing such perpetual land use restrictions, primarily because this tool is specifically authorized by state
statute. Appendix B provides an example of a brief agricultural conservation easement document. (While this
document is titled “Deed of and Agreement Relating to Development Rights,” the title does not change the
nature of the document, which meets all requirements for statutorily-authorized conservation easements.)

11

Regarding one-time splits, chapter 17.31 KCC includes a lot size requirement that limits division to two lots per
10 acres and also provides that “[o]nce this provision has been applied to create a new parcel, it shall not be
allowed for future parcel subdivision, while designated commercial agriculture.” KCC 17.31.040(1). Regarding
conditional uses, many enumerated uses including, for example, non-livestock auctions, quarries and sand and
gravel excavation, and kennels While the Board acknowledged that “[t]here are uses presently allowed by the
County that may be appropriate for the [agricultural lands of long term commercial significance], if their scope
and/or function are limited,” the Board concluded that the County “impermissibly allows urban uses on its
agricultural lands of long-term significance, and fails to include standards within its development regulations to
limit such uses and protect the commercial agricultural zone,” as required by the GMA.
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Practitioner Input
County staff and the Project Review Team were interested in land division practitioners’ views of current AG and
APO regulations and how parcel reconfiguration could help. On March 5, 2012, a focus group was held, in order to:

•

Meet with experts in Whatcom County agricultural land use, development, and financing.

•

Brainstorm how parcel reconfiguration could work to allow rearrangements of parcels (within and across
ownership) to place the existing development potential in areas that are the least valuable as farmland, in a
manner that benefits the County and the landowner and is consistent with other state and local priorities.

The high level results are summarized below with details included in Appendix C.

•

•

•

Support for parcel reconfiguration tools that add flexibility for farmer and protect farmland
o

Allowing parcels to be moved into a more concentrated area (like clustering)

o

Allowing transfer of density from farmland to rural areas as well as urban areas

o

Allowing similar farmsteading and exempt divisions on rural lands, not just agricultural zone

o

Allowing overarching principles to drive the regulations (e.g. equal to or better than...), also consider rural
planned unit development or similar tool for flexibility

o

Recognizing that siting criteria could be helpful – access to utilities, smaller farmstead parcels to maximize
prime soils on remainder

Want to improve how regulations work together and how to make process more streamlined
o

Consider rules for land division, water/septic, critical areas – how to balance competing laws and goals

o

Provide definite thresholds, choices, and flexibility; provide incentives

o

Avoid treating reconfiguration tool like a plat, and treat more like an exemption

o

Allow for density certificates without platting first

Appreciated being asked to participate in technical forum – would like to review future drafts

Practitioner ideas provide a source of local knowledge and inspiration regarding what areas of code changes
should be considered.

Economic Considerations
The demand for density credits in a TDR program and agricultural property financing have come up in the parcel
reconfiguration discussion to date. Each is described below.
Transfer of Development Rights. The County has conducted numerous studies on improving its TDR program
including how it could work to transfer density credits in agricultural areas to other areas such as urban growth
areas (UGAs). The County has found that “[c]onsidering Whatcom County’s programmatic and political
environment (including current codes, adopted plans, political and growth management priorities, and available
development potential as it exists today) the feasibility of a successful TDR program is low. The areas in and
around Whatcom County’s cities are developing at levels below what is already allowed by zoning … and there are
as many as 26,000 to 35,000 potential developable lots in the unincorporated areas of the county that do not
12
require a transfer of development rights to be built upon.”

12

Whatcom County. January 2009. Feasibility of a Transfer of Development Rights Program. Planning and
Development Services. Bellingham, WA.
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Financing of Agricultural Lands. Two finance experts attended the March 2012 focus group. They noted that
farmland owners enrolled in a current use tax deferral program are having trouble getting financing in the
secondary market, and they expected that this problem would drive down the size of farmstead sites.

RECOMMENDATIONS
Parcel Reconfiguration Principles
The overriding principles of the parcel reconfiguration work program are to:

•

Increase the long-term viability of agriculture while recognizing underlying economic realities; and

•

Provide more flexibility/incentives for an agricultural property owner to put homes in a place with the least
impact to agricultural operations; and

•

Reduce potential conflicts with neighbors; and

•

Honor and protect property rights and values to help farmers stay in business.

Based on the analysis provided in this situation assessment, some additional principles are recommended to guide
the work:
Ensure Parcel Reconfiguration Tools (e.g. clustering) are “Density Neutral.” Parcel reconfiguration options should
result in no net increase in density on AG and RSA lands as a whole. Using this as a guiding principle would
promote agricultural activities as a primary use and protect prime soils. This is also important to reduce the
“threat” of losing the County’s agricultural land base, since there is a substantial supply of vacant and potentially
buildable acres. Last, this would allow for an “innovative” zoning technique in a manner that does not change
overall rural/resource land character to better meet GMA goals and case law.
Overarching principles should drive the regulations (e.g. equal to or better than...). To ensure that County goals
are met while local conditions and interpretations of regulations change, it is recommended that the parcel
reconfiguration regulations include language that allow substitution of criteria where a result is equal to or better
than the outcome of the regulation as plainly written. This could apply to parcel dimensions, setbacks, avoidance
criteria, etc.

Recommended Code Changes
This section proposes recommended regulatory options under the umbrella of parcel reconfiguration. In Exhibit 5
we describe each potential tool, a discussion of the need that would be met, code sections targeted for change,
and an example community where such a tool is allowed. In addition, some sample siting criteria and clustering
provisions are included in Appendix D, and sample proposed code language is included in Appendix E.
In summary our preliminary recommendations are grouped as follows:

•

13

Farmstead Provisions: Require farmstead lots to be 1 acre if septic requirements and soil types allow this and
up to 3 acres if there is an existing home; allow for farmstead parcels to be created without an existing home
present; and allow farmstead provisions in the APO.

13

The WCC defines a “farmstead parcel” as that portion of the property containing primary and secondary
agricultural structures and the home site. The WCC also defines a “farmstead home site” as that portion of the
farmstead parcel used for residential buildings, uses accessory to residential buildings, drainfields, wells, wellhead
protection area(s), established landscaped areas, and structures as allowed in WCC 20.40.252(a) through (d).
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•

Parcel Clustering Tools: Add a parcel reconfiguration tool in the AG zone. Allow transfer of parcels between
zones when properties are in contiguous ownership. As a separate longer-term work program, the County
intends to look at mitigation credits and review its transfer of development rights (TDR) program in more
detail including considering the transfer of density from rural and resource areas to other urban areas, with
prioritization criteria.

•

Siting Criteria: Add siting criteria to better locate non-agricultural structures on a lot, and to ensure that
reconfigured parcels are well planned to be compact and be compatible with agricultural uses and neighboring
properties. An outcome should be protecting the most valuable soils.

•

Procedures: To improve existing procedures, streamline improvements, and support financing:
o

Add a parcel reconfiguration process that combines a review of lots of record, lot consolidation standards,
and a boundary line adjustment; and

o

Provide a combined review of lots of record and buildability (e.g. screening for zoning; preliminary soils
review; pre-development site inspection for critical areas; and screening level well site review).

May 31, 2012
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Exhibit 5. Matrix of Recommended Code Changes
Tool Description

Need that is Met

Concerns or Suggestions

WCC Targeted for Change

Example Community where
such tool is allowed or applied

Farmstead Parcel AG zone – require
lot to be smaller than 1 to 3 acres.

Supports farmer to be more
successful with financing. Further
supports planning for succession
and heirs. Reduces disturbance of
prime soils.

Suggestion: Allow 3 acres for
existing home if configuration
requires it. Otherwise the lot
should be as close to 1 acre as
possible.

AG Zone, WCC 20.40.250 Minimum
lot size and land subdivision.

British Columbia

Farmstead Parcel AG zone – Allow
lot to be created in advance of
home being developed.

Same as above.

Would this tool increase the
chance of conversion? Would
this shift highest and best use
equation?

AG zone, 20.40.250 Minimum lot
size and land subdivision; also WCC
20.97.133 Farmstead home site as
needed.

Lewis County, but only if there are
no prime soils

Farmstead

Suggestions: Add conservation
easement. Lot should be ~1
acre since created without a
home. Require siting criteria to
minimize soil loss.
Farmstead Parcel – Add tool to
R5A/10A properties in APO –limit
to RSAs.

Reduces time and expense of
cluster subdivision that is otherwise
required to attain lot size flexibility.
Recognizes farm land owner in
areas of interest such as RSAs.

Suggestions: APO already has
flexibility in clusters. Consider
allowing farmstead only where
there is an existing single family
home.

APO, 20.38.030 Density and Rural,
20.36.253 Maximum density and
minimum lot size.

See above

Currently there are two options for
lots in the AG zone – standard 40
acres or farmstead. This would
provide an option to recognize legal
lots of record and to ensure that
they are organized in a way that
achieves less impact to agricultural
lands. Further supports planning
for succession and heirs. Reduces
disturbance of prime soils.

Does this increase effective
density if access is now possible
(e.g. moving lots from center to
frontage)?

New section in WCC 20.40.

Clark County

Cluster Related Tools
Parcel Reconfiguration – Add as a
tool in AG zone.

May 31, 2012

Suggestions: Add conservation
easement, siting criteria. Allow
transfer between zones if in
contiguous ownership as part of
parcel reconfiguration.
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Tool Description

Need that is Met

Concerns or Suggestions

WCC Targeted for Change

Example Community where
such tool is allowed or applied

Transfer of Development Rights –
Limited amendments to allow TDR
within resource and rural lands,
generally as a private transaction,
not involving a net increase in
density and subject to a
conservation easement. County to
address TDR comprehensively later.

Recognizes density value on
sending site to support farmer with
income or financing; long-term
agricultural protection with a
conservation easement. Better
placement of transferred lot to a
more suitable area.

Suggestions: Develop priority
areas for receiving area (UGA,
LAMIRD, APO, AG), and limit net
density of receiving area
neighborhood outside of UGAs.

Chapter 20.89, Density Transfer
Procedure, especially 20.89.040
Sending areas and 20.89.050
Receiving areas.

Kittitas County

WCC 20.40.350 Building setbacks
and WCC 20.80.200 (Setback
Requirements), and WCC
20.80.282(3).

British Columbia and Skagit County

Defer this tool until part of the
County’s comprehensive update
of TDR program.

Performance Standards
Siting Criteria – Require siting
criteria for non-agricultural
structures and uses on an individual
lot, e.g. in association with
farmstead parcel

For development on legal lots of
record there does not appear to be
guidance on the best long-term
placement of non-agricultural
structures or limitations on areas of
disturbance. Adding siting criteria
for individual structures and uses
could minimize impacts to prime
soils.

Siting Criteria – Require siting
criteria for farmstead, lot
configuration and TDR parcels

Best placement of reconfigured lots
to minimize disruption of
agricultural activities to minimum
future conflicts of new residents
and agricultural operator, and to
recognize existing adjacent uses to
the reconfigured lots.

Consider a consistency check
with the farm business plan
already created for Natural
Resource Conservation Service
or the Conservation District,

Add to current placeholder
20.40.650 Development criteria

Clark County, San Luis Obispo
County

Conservation Mechanism –
Consider agricultural use covenant
for reserve tract

Stronger mechanism to ensure
continued agricultural use.

Suggestion: Try to develop
agricultural conservation
easements that are brief and
enforceable.

20.40.250 Minimum lot size and
land subdivision, section .251(3)
and (4)

Skagit County
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And 20.40.450 Lot coverage and
20.40.650 Development criteria.
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Tool Description

Need that is Met

Concerns or Suggestions

WCC Targeted for Change

Example Community where
such tool is allowed or applied

Allow a combined legal lot and
buildable lot determination.

More certainty for landowner and
more comprehensive approval
process to ensure a legal lot of
record is buildable. May facilitate
financing for farmland owner.

Consider renewal period.
Address zoning, density, lot
consolidation, lot of record, and
cursory critical area review.
Consider whether this should
be recorded to avoid innocent
purchaser.

Create own permit procedure in
WCC Title 20, perhaps in Chapter
20.84 Variances, Conditional Uses,
Administrative Approval Uses And
Appeals.

Skagit County

Parcel reconfiguration as a
boundary line adjustment process

For lot reconfigurations that do not
involve the platting of an additional
lot, allowed for a more streamlined
exempt procedure.

Consider waiving a portion of
the fee if voluntarily
consolidating lands not in
common ownership.

WCC Title 21 Land Division
Regulations, Chapter 21.03.

Clark County

Procedural Improvements

May 31, 2012
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To illustrate some of the recommendations we have prepared a flow chart and conceptual maps. The maps show a
similar agricultural area in Skagit County and how proposed tools could work.
Flow chart Scenario 1 illustrates the current farmstead process and an alternate process; see Exhibit 6 Maps in
Exhibit 7 and Exhibit 8 show how a farmstead parcel could be created without an existing house.

Exhibit 6. Scenario 1 – Current and Proposed Farmstead Parcel Creation

Current Process: Farmstead Parcel Creation

Parcel Reconfiguration

Scenario 1:
Existing home on 10 acre parcel #1. Contiguously
owned 90 acres in agricultural use on parcel
#2.Reduce parcel #1 to recognize farmstead on a
1‐3 acre size lot.

Parcel Reconfiguration Scenario 1:
Allow creation of farmstead lot on
parcel #2 without existing home.

Lot of Record
Application

Lot of Record
Application

Boundary Line
Adjustment
(BLA)

BLA, farmstead on
parcel 1.
Short Plat with Siting
Criteria to create new
farmstead from parent
lot 2.

Result:
Parcel #1 smaller. Parcel #2
larger.

May 31, 2012

Result:
Parcels #1 and #2 reconfigured.
Parcel #3 created from parent lot #2, and is
located adjacent to farmstead parcel #1.
Develop or sell parcel #3 to heirs or others.
Parcel #2 is a remainder lot with a
covenant or other mechanism for continued
agricultural use.
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Exhibit 7. Parcel Configuration Examples – Locater Map
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Exhibit 8. Parcel Configuration Scenario 1 - Farmstead
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Flow chart Scenario 2 in Exhibit 9 and associated maps in Exhibit 7 and Exhibit 10 illustrate parcel reconfiguration
where there are numerous substandard lots identified with parcel numbers but fewer actual legal lots of record;
two with homes.
These cluster lots are between 1 and 3 acres in size similar to current farmstead parcel sizing allowances. Lots are
focused where there are existing homes and avoid the best soils.

Exhibit 9. Scenario 2 – Proposed Parcel Reconfiguration – Clustering in Common Ownership
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Exhibit 10. Parcel Configuration Scenario 2 – Clustering Lots in Common Ownership with Few Legal Lots of Record
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Scenario 3 is defined in Exhibit 11, and corresponding maps in Exhibit 7 and Exhibit 12 illustrate current and
potential lot layouts. Scenario 3 “before” shows 10 lots; however only 8 are considered legal lots of record.
Scenario 3A shows that under present regulations, eight lots could be developed with homes; these homes could
be located in the middle of prime soils.
With parcel reconfiguration in Scenario 3 “after” 7 lots would be located in two clusters. One cluster is located
where there are existing homes. Another cluster is located at a “corner” of the parent lot, avoids the better soils,
and has a landscaped buffer to minimize visibility. An eighth home could occur on the remainder lot potentially.
Property could be in multiple ownerships but in the same AG zone and clustered based on a joint parcel
reconfiguration application.

Exhibit 11. Scenario 3 – Parcel Reconfiguration Across Ownership
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Exhibit 12. Parcel Configuration Scenario 3 – Clustering – Buildable Lots of Record in Different Ownerships
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PUBLIC INPUT ON OPTIONS
On May 3, 2012, the County held a public open house and workshop to review the options for parcel
reconfiguration contained later in this report and gain feedback. A summary of the meeting is provided in
Appendix C. Key themes of comments included:

•

Parcel reconfiguration tools should be voluntary and incentive based. Reduce permit fees to make more
enticing.

•

Recognize that there may be unintended consequences; for example, with cluster lots there could be conflicts
between homes and farms due to encroachment.

•

There may be competing standards. If limiting lots to non-prime soils, it would be hard to use conventional
septic. Typically, any non-prime soils are wetlands and not allow for clustering. There should be a focus on
non-soil based criteria to get to the same end – small lot sizes, location near public roads, connection to
potable water, etc.

•

Keep siting criteria simple, flexible, and focused on the goal. Don’t try to solve everything.

The input is reflected in the recommendations, including:

•

Parcel reconfiguration tools are proposed to be voluntary.

•

Siting criteria is included to reduce the potential for conflicts between new home residents and farms.

•

Siting criteria focus is on parcel size and location, more than soils.

•

Siting criteria include a provision that substitutions that better meet the goal of maintaining long-term
agricultural use are allowed.

REVIEW AND NEXT STEPS
This report has been reviewed by Whatcom County Planning and Development Services staff, a Project Review
Team (PRT) consisting of County staff, Agricultural Advisory Committee representatives, and a Whatcom Farm
Friends representative. Outreach events have included a focus group of practitioners, and a general public
workshop. A code development workshop will be held to solicit practitioner input on parcel reconfiguration code
amendments. Then this situation assessment and draft ordinance will be brought forward to the Agricultural
Advisory Committee, Planning Commission and County Council for consideration, including public hearings as
appropriate.
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APPENDICES.
PARCEL RECONFIGURATION SITUATION ASSESSMENT

APPENDIX A.
GROWTH MANAGEMENT ACT AND HEARINGS BOARD CASES

APPENDIX A.
GROWTH MANAGEMENT ACT AND HEARINGS BOARD CASES
Rural and Resource Lands
This document describes GMA goals and summarizes key principles and requirements applicable to rural and
resource lands. Growth Management Hearings Board cases that are recent or relevant are also summarized. This
section is not considered exhaustive but is provided to highlight key concepts that should be kept in mind as rural
and resource policies and regulations are developed.

GROWTH MANAGEMENT GOALS
GMA establishes goals (RCW 36.70A.020) that guide the preparation and amendment of comprehensive plans and
development regulations such as those regulations that may be under consideration for the parcel reconfiguration
proposal. GMA goal topics include:

•

Urban growth

•

Natural resource industries

•

Reduce sprawl

•

Open space and recreation

•

Transportation

•

Environment

•

Housing

•

Citizen participation and coordination

•

Economic development

•

Public facilities and services

•

Property rights

•

Historic preservation

•

Permits

Important concepts are avoidance of “sprawl” development patterns, maintenance of resource lands, protecting
open space and critical areas, and provision of services appropriate to the rural or urban context:
(1) Urban growth. Encourage development in urban areas where adequate public facilities and
services exist or can be provided in an efficient manner.
(2) Reduce sprawl. Reduce the inappropriate conversion of undeveloped land into sprawling, lowdensity development.
(8) Natural resource industries. Maintain and enhance natural resource-based industries,
including productive timber, agricultural, and fisheries industries. Encourage the conservation of
productive forest lands and productive agricultural lands, and discourage incompatible uses.
(9) Open space and recreation. Retain open space, enhance recreational opportunities, conserve
fish and wildlife habitat, increase access to natural resource lands and water, and develop parks
and recreation facilities.
(10) Environment. Protect the environment and enhance the state's high quality of life, including
air and water quality, and the availability of water.
(12) Public facilities and services. Ensure that those public facilities and services necessary to
support development shall be adequate to serve the development at the time the development is
available for occupancy and use without decreasing current service levels below locally
established minimum standards.
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RESOURCE LANDS
The GMA and implementing state administrative rules guide the designation and regulation of resource lands
including agricultural, forestry, and mineral lands:

•

The County is to designate resource lands consistent with minimum guidelines in chapter 365‐190 WAC.

•

The County is also required to adopt development regulations that assure the conservation of designated
agricultural, forest, and mineral lands of long‐term commercial significance.

•

If counties and cities designate agricultural or forest resource lands within any urban growth area, they must
also establish a program for the purchase or transfer of development rights.

•

Development regulations must prevent conversion to a use that removes land from resource production.
Development regulations must not allow a primary use of agricultural resource lands that would convert those
lands to non-resource purposes. Accessory uses may be allowed, as noted below.

•

Regulations for the conservation of natural resource lands may not prohibit uses legally existing on any parcel
prior to their adoption.

•

Development regulations must assure that the planned use of lands adjacent to natural resource lands will not
interfere with the continued use, in the accustomed manner and in accordance with best management
practices, of these designated lands.

•

Counties and cities are encouraged to use a coordinated program that includes non-regulatory programs and
incentives to supplement development regulations to conserve natural resource lands.

•

Counties should consider use of innovative zoning techniques designed to conserve agricultural lands and
encourage the agricultural economy. Examples of innovative zoning techniques include:
o

Agricultural zoning, which limits the density of development and restricts or prohibits nonfarm uses of
agricultural land and may allow accessory uses, including nonagricultural accessory uses and activities,
that support, promote, or sustain agricultural operations and production; any nonagricultural uses
allowed should be limited to lands with poor soils or lands otherwise not suitable for agricultural
purposes;

o

Cluster zoning, which allows new development on one portion of the land, leaving the remainder in
agricultural or open space uses;

o

Large lot zoning, which establishes as a minimum lot size the amount of land necessary to achieve a
successful farming practice;

o

Quarter/quarter zoning, which permits one residential dwelling on a one‐acre minimum lot for each one‐
sixteenth of a section of land;

o

Sliding scale zoning, which allows the number of lots for single‐family residential purposes, with a
minimum lot size of one acre, to increase inversely as the size of the total acreage increases; and

o

The transfer or purchase of development rights from agricultural lands, which can be used through
cooperative agreements with cities, or counties with non-municipal urban growth areas, as receiving
areas for the use of these development rights.

Some of the innovative zoning techniques are under consideration as part of the parcel reconfiguration proposal.

RURAL LANDS
If there are recommendations to amend rural land use provisions, WAC administrative rules require the following
steps when creating or amending the Rural Element:
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•

Develop a written record explaining how the rural element harmonizes GMA goals and meets GMA
requirements. This record should document local circumstances the county considered and the historic
patterns of development in the rural areas.

•

Establish a definition of rural character – GMA defines rural character as follows:
"Rural character" refers to the patterns of land use and development established by a county in
the rural element of its comprehensive plan:
(a) In which open space, the natural landscape, and vegetation predominate over the built
environment;
(b) That foster traditional rural lifestyles, rural-based economies, and opportunities to both live
and work in rural areas;
(c) That provide visual landscapes that are traditionally found in rural areas and communities;
(d) That are compatible with the use of the land by wildlife and for fish and wildlife habitat;
(e) That reduce the inappropriate conversion of undeveloped land into sprawling, low-density
development;
(f) That generally do not require the extension of urban governmental services; and
(g) That are consistent with the protection of natural surface water flows and groundwater and
surface water recharge and discharge areas. RCW 36.70A.030 (15)

•

Provide for a variety of densities that are consistent with the pattern of development established in its
definition of rural character.

•

Ensure rural governmental services are delivered to and supported by rural densities, e.g. water, fire and
policy services, transportation, and power and telecommunications, and not storm or sanitary sewers that
typically support urban development.

GROWTH MANAGEMENT HEARINGS BOARD CASES
Recent Whatcom County Cases
1

A 2005 Growth Management Hearings Board decision found Whatcom County’s comprehensive plan to be out of
compliance with the GMA. Specifically, the policies and designation descriptors for Small Towns, Crossroads
Commercial, Resort and Recreational Subdivisions, Suburban Enclaves, and Gateway Industrial land use
designations did not minimize and contain development. In addition, the following rural zoning classifications were
found to be too dense for rural lands: RR1, RR2, RR3, EI, R2A, and RRI.
2

A 2009 Washington State Supreme Court decision affirmed the Hearings Board's requirement that Whatcom
County revise its comprehensive plan in accordance with the GMA's requirements for rural areas, but remanded to
the Hearings Board the question of rural densities, instructing the Board to reconsider that issue without using a
five-acre "bright line" to determing what densities are rural.
On May 10, 2011 the Whatcom County Council adopted Comprehensive Plan amendments that would create 33
limited areas of more intensive rural development (LAMIRD). Areas meeting LAMIRD criteria would have a land
use designation of Rural Center or Rural Business; the remainder of the affected areas would be designated as
Rural or Agriculture. The remaining affected areas outside LAMIRDs were rezoned to a Rural or Rural Residential
zone with a minimum lot size consistent with rural character.

1

Futurewise v. Whatcom County and Intervenors Gold Star Resorts, Inc.; Final Decision and Order; WWGMHB
(September 20, 2005)

2

Gold Star Resorts, Inc., v. Futurewise and Whatcom County, No. 80810-4 En Banc. Filed December 17, 2009.
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On September 9, 2011 the Growth Management Hearings Board published its decision on rural zoning. The Board
found the County's retention of R-2A zoning in rural areas does not violate the GMA.
On November 9, 2011 the County Council adopted Ordinance 2011-043, which makes further changes to the
zoning code beyond those made in Ordinance 2011-023. The changes include increasing the minimum lot size
allowable in the Rural Residential Density Overlays from one acre to two acres, and specifying that commercial and
industrial zones are allowed in LAMIRD designations.
On November 21, 2011 the Growth Management Hearings Board's Western Washington panel held a hearing in
Bellingham on the four appeals of Ordinance 2011-013. The Board published its Final Decision and Order on
4
January 9, 2012. The order specifies 24 issues in which the County is not in compliance with GMA (see PDS
summary of those issues). The order finds all or part of seven LAMIRDs, as well as the County's development
regulations for RGC, NC, STC, GM, and RIM zones, to be invalid.
The County is currently preparing Comprehensive Plan and code amendments to respond to the latest decision.
The focus of the effort does not directly affect Agricultural designations of the Comprehensive Plan, the AG zone,
or the Rural Study Areas with APO and R5A and R10A zones. However, indirectly there are some instructive
elements of the cases that could help with minimum farmstead or cluster lot sizes, or siting criteria or reserve lot
provisions:

•

There is no bright line density in rural areas – densities must match local rural character and not result in
urban growth

•

Amendments to rural zones requiring that residential uses provide up to a 100 foot buffer from agricultural
activities were found compliant

•

The APO provision to reserve 75% of land in agricultural or open space use protected rural character

•

A minimum allowable lot size (R2A) that only had limited potential to create lots (64 potential lots across the
county) was found compliant under GMA

Other Cases
Following are selected summaries of cases heard by the Western, Central, and Eastern Growth Management
5
Hearings Board as published in digests of decisions.

•

Rural character as envisioned by RCW 36.70A.030(15) refers to patterns of land use and development. That is,
it takes a broad approach - an area wide approach - rather than a site-specific one, which is evidenced by the
use of words such as "patterns", "predominate", and "landscapes"... RCW 36.70A.070 (5)(c), on the other
hand, is more tightly focused. That section mandates the inclusion of measures within a jurisdiction’s rural
element that, among other things, assure the visual compatibility of rural development with the surrounding
rural area. Butler/Battin v. Lewis County, Case 10-2-0010, Final Decision and Order, at 16-17 (July 22, 2010)

•

Per 36.70A.011 and .070(5)+ The GMA does not prohibit business development in rural areas … the rural
element is to include provisions for rural development … *and+ Rural Development is defined at
36.70A.030(16) … the parameters for allowable rural development … include ensuring such uses are not
characterized by urban growth and that they are consistent with Lewis County’s rural character. Butler/Battin
v. Lewis County, Case 10-2-0010, Final Decision and Order, at 11-12 (July 22, 2010)

3

Futurewise v. Whatcom County and Gold Star Resorts, Inc.: Case No. 05-2-00013. Order Following Remand from
the Supreme Court. September 9, 2011.

4

Futurewise, Governors Point Development Company, Triple R. Residential Construction, Inc. and the Sahlin
Family, Eric Hirst, Laura Leigh Brakke, Wendy Harris and David Stalheim, and City of Bellingham, Petitioners v.,
Whatcom County, Respondent. Case No. 11-2-0010c FDO, case no. 05-2-0013 Order Following Remand on Issue of
LAMIRDS
5

Growth Management Hearings Board. Digest of Decisions. Available: http://www.gmhb.wa.gov/Digests.aspx.
Accessed October 5, 2011.
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•

Pierce County, in adopting the Graham Plan, has defined rural character for the Graham area. The GMA
acknowledges the importance of local circumstances, and thus allowing each rural community to develop its
unique vision of rural lifestyle, as Pierce County does through its community plans, is an appropriate way to
implement the requirement for a rural element in the County Comprehensive Plan. North Clover Creek, et al v.
6
Pierce County, Case 10-3-0003c, Final Decision and Order at 55 (Aug. 2, 2010)

•

The Board has had few opportunities to assess the Rural Element requirements for preserving “visual
landscapes” and assuring “visual compatibility.” In the present case *the Community Plan] gives definition to
the visual elements of the rural character it seeks to preserve. North Clover Creek, et al v. Pierce County, Case
10-3-0003c, Final Decision and Order at 57 (Aug. 2, 2010)

•

[I]f a county chooses to allow Rural Cluster Development, the county must do so in a manner that is consistent
with rural character and provides appropriate rural densities that are not characterized by urban growth.
Crowder, et al v. Spokane County, Case 10-1-0008, Final Decision and Order, at 7 (Aug. 24, 2010)

•

The rural cluster can create smaller individual lots than would normally be allowed in a Rural Area, but only so
long as there is a significant area of compensating open space that is “permanently” protected or protected
“in perpetuity.” The words “permanent” and “in perpetuity” have the same meaning in the context of rural
cluster open space protection, i.e., the open space protection has no expiration date. Crowder, et al v.
Spokane County, Case 10-1- 0008, Final Decision and Order, at 7-8 (Aug. 24, 2010)

•

Rural cluster development involves a quid pro quo in that smaller-than-normal individual lots are approved in
exchange for the permanent/perpetual open space protection of the property residue. The resulting
development is more compact but balanced by the adjoining perpetual open space. Subsequent withdrawal of
rural area open space protection would abrogate the rural cluster quid pro quo … Counties must, therefore,
ensure that this open space protection within rural cluster development areas is permanent, continues
without expiration, and cannot be revoked so long as the area is governed by the Rural Element. Crowder, et
al v. Spokane County, Case 10-1-0008, Final Decision and Order, at 8 (Aug. 24, 2010)

•

The Board concurs with the County that “There is not, however, a blanket prohibition within the GMA on nonresidential uses that are less intensive and consistent with rural character outside of LAMIRDs.” The rural
areas of counties, outside of LAMIRDs, are not reserved for purely residential uses. Instead, rural development
can consist of “a variety of uses and residential densities”.13 It is only “more intensive rural development”
that the GMA requires to be contained in specially designated LAMIRDs. Friends of Skagit County, et al v.
Skagit County, Case No. 07-2-0025c, Order on Compliance, at 11 (Jan. 21, 2009)

•

See Bayfield Resources/Futurewise v. Thurston County, Case No. 07-2- 0017c, FDO, April 17, 2008 at 19.
(Affirming Board’s previous holdings that the written record explaining how the rural element harmonizes the
goals of the GMA required by RCW 36.70A.070(5) does not need to be a distinct and separate document if the
jurisdiction’s comprehensive plan is clear in its description of how its amendments harmonize with the overall
goals).

•

The new exemption provides that substandard lots in rural areas created by public rights-of-way can be
“existing lots of record” and developable without regard to the underlying zoning density requirements. Some
of the lots thus created are smaller than the lot sizes required for the allowed densities in the rural zones in
which they are located. The County established the rural densities as part of the rural element of its
comprehensive plan and in aid of protecting Island County’s defined “rural character.” Under Ordinance C-6106, the lots created by public rights-of-way are not reviewed to assure conformance with either rural densities
or “rural character.” WEAN v. Island County, Case No. 06-2-0023, FDO, at 15 (Jan. 24, 2007)

6

Graham Community Plan is found at:
http://www.co.pierce.wa.us/pc/services/home/property/pals/landuse/graham.htm
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•

In rural lands, the Board finds that the small number of detached ADU permits issued annually under the
conditions placed on them will not disturb the existing compliant scheme of rural densities. The Board
determines that because of the limitations described in the regulations and the historical pattern of
guesthouses, permitting a small number of such detached ADUs in rural lands will not upset the traditional
rural pattern of development in San Juan County and will not alter its rural character. Friends of San Juans v.
San Juan County, Case No. 03-2-0003c coordinated with Nelson et al v. San Juan County, Case No.06-2-0024,
7
FDO/Compliance, at 3 (Feb 12, 2007).

•

The County Commissioners found that both commercial and noncommercial farming are important to the
rural character of Island County. Rural character, they found, is part of the economy and culture of the County.
They determined that noncommercial farming activities in rural designations contribute to the rural character
of Island County and preserve the County’s agricultural heritage. Therefore, the Commissioners found that the
contributions of both noncommercial farming and commercial farming should be recognized and protected.
Because of the number of critical areas located on parcels in rural noncommercial agricultural use, the
Commissioners found that the standard buffer requirements would threaten the ability of rural agriculture to
continue and that BMPs would assist rural agriculture to coexist in conformity with GMA requirements for the
protection of critical areas. We find that, with its survey of agricultural activity on Island County and the
Commissioners’ findings, the County has established a sufficient rationale, based on its local circumstances,
for the need to adopt special measures to protect critical areas that also preserve existing and ongoing
agricultural activities in its noncommercial rural zones. WEAN v. Island County, WWGMHB Case No. 98-20023c (2006 Order Finding Compliance of Critical Areas Protections in Rural Lands, 9-1-07)

•

RCW 36.70A.070(5)(c) creates an overall requirement to create a written record harmonizing the goals of the
GMA with the County’s rural element, but does not create a separate requirement for the same process in the
establishment of rural character. Diehl v. Mason County 95-2-0023c (Compliance Order, 11-12-03)

•

The Board recognizes the GMA mandate for Clallam County to provide for a variety of rural densities and
permits it discretion in making planning decisions. However, the densities the County selects must be rural in
nature. The importance of rural lands and their character is specific, looking to land use patterns for
establishing rural character and seeking to foster traditional rural lifestyles and economies that a County has
historically provided. By authorizing densities that do not reflect the existing landscape or economy of the
area, the County has failed to maintain the traditional rural lifestyles of the residents of Clallam County as
required by the GMA. Dry Creek Coalition/Futurewise v. Clallam County, Case No. 07-2-0018c (FDO, April 23,
8
2008) at 63.

7

The GMHB found that detached ADUs should be treated as separate units for density calculations unless used for
family or farmworkers engaged in resource production.

8

Originally, the County found that the average rural parcel size was 4.81 acres with average farm sizes of 25 acres.
The County’s rural pattern was approximately 1 dwelling unit per 5 acres. Nevertheless the County applied zoning
of 1 unit per 2.4 acres. Following a GMHB decision against the R2 and RW2 zoning the County adopted 5 acre
zoning in some areas, but also created a Neighborhood Conservation Overlay.

The Compliance Order stated “The County’s NCO provision recognizes that, in Clallam County, there are areas
where the pattern of rural development has occurred at densities below the average of 4.8 acres and limits the
application of this overlay to areas so as to allow ‘infill at a density consistent with the substantial residential
development already existing’38. In those areas where, as required by the County, 70% of the parcels within a
neighborhood boundary of 500 feet are already developed at higher densities and contain mature infrastructure
and services, it cannot be said that densities of 1 dwelling unit/ 2.4 acres are inconsistent with rural character of
that area. In addition, because infill allowed by the NC overlay is limited to neighborhoods that have already been
substantially developed, this will not lead to the ‘inappropriate conversion of undeveloped lands into sprawling,
low-density development”39 as DCC suggests. In addition, as the County noted, the NCO and NCC address the rural
character of existing NC neighborhoods and some NC parcels within a limited number of previously unchallenged
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•

While [Petitioner] acknowledges that “[W]hether a particular density is rural in nature is a question of fact
based on the specific circumstances of each case,” it nevertheless maintains that a density of 1 dwelling unit
per 2.4 acres is “characterized by urban growth” and inconsistent with the density otherwise allowed in the
rural zones. However, if it is agreed that the determination of rural density is based on the specific
circumstances of each case, it is not appropriate to dismiss a 1du/2.4 acre density out-of-hand, but instead to
apply the density, if at all, where it is consistent with existing rural development. In fact, there are areas in
Clallam County where a density of 1du/2.4 acre can be consistent with a rural environment, when
appropriately limited in a manner such as the County now provides. Dry Creek Coalition, et al v. Clallam
County, Case No. 07- 2-0018c, Compliance Order (Nov. 3, 2009)

•

To be clear, while this Board found that the rural character of Clallam County is a rural density of 1 du/5 acre,
the Board has not held that no variation from that density is allowed under any circumstances. In fact, the
clear language of the GMA, which requires “a variety of rural densities,” would not permit such a holding.
Instead, the Board found that the visual landscape and farm-based economy of the County was dominated by
lots of greater than five acres in size and that, by authorizing densities “that do not reflect the existing
landscape or economy of the area, the County has failed to maintain the traditional rural lifestyles of the
residents of Clallam County.” Dry Creek Coalition, et al v. Clallam County, Case No. 07-2-0018c, Compliance
Order (Nov. 3, 2009)

•

[In asserting rural density is, at a minimum 1 du/5 acre, Futurewise relied on the average farm size within
Clallam County] Futurewise is essentially arguing that if a lot is too small to farm then it is per se urban. To
determine something is per se urban based on a single factor is to essentially establish the bright line that the
Viking Court found inappropriate. Although the Board concedes that the average farm size relates strongly to
the visual rural character of the area, the ability of land to viably produce agricultural products is not, in and of
itself, the defining factor in regards to whether something is rural. The purpose of rural lands is not primarily
the production of agricultural products as Futurewise asserts based on the GMA’s definition of urban growth.
As noted supra, rural areas provide much more than solely agricultural land. The ability of land to be
productive is more appropriate in the context of agricultural lands. It is the County’s own data that is more
persuasive … Given the County’s reliance on farming to sustain traditional rural lifestyles and rural-based
economies within the Rural Lands Report, the size of existing, operating farms is persuasive when determining
what the character of the County’s rural areas is. Based on statistics provided by Futurewise and the County
itself, farms within Clallam County average 25 acres, with farms generally being five acres or greater Dry Creek
Coalition/Futurewise v. Clallam County, Case No. 07-2-0018c (FDO, April 23, 2008) at 60.

•

A clustering ordinance which prohibits urban service standards, involves very limited numbers in sizing of
clusters, requires affordable housing and applies only to limited areas outside of UGAs complies with the Act.
RCW 36.70A.070(5)(b) authorizes a county to permit rural development through clustering to accommodate
appropriate rural densities. The provisions of .070(5)(c) for containment, visual compatibility and reduction of
low-density sprawl applies to such clusters. Durland v. San Juan County 00-2- 0062c (FDO, 5-7-01)

and formerly GMA compliant R2 and RW2 areas, which were built out between the mid-1990's and the entry of
the FDO.40 NC parcels and parcels in other rural areas characterized by larger lot sizes would not qualify for NCO,
and must meet the County's size limitations, site development criteria and open space requirements.”
Further the NCO zone was limited per the Compliance Order: “The County also points out that the former R2/RW2
zones comprise less than 25% of the County's total rural acres. The proposed NC zone lands account for only 2% of
the County's total acreage.41 Thus, the risk of ‘inappropriate conversion of undeveloped lands into sprawling, lowdensity development’ is more imagined than real.”
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APPEALS COURT AND SUPREME COURT DECISIONS
In the case Kittitas County v. E. Wash. Growth Mgmt. Hearings Bd. issued in July 2011, the Washington State
Supreme Court found that Kittitas County violated the GMA by failing to: develop the required written record
explaining its rural element, include provisions in its Plan that protect rural areas, provide for a variety of rural
densities, protect agricultural land, and protect water resources. The case involved several policies and zones
including rural zoning allowing 1 dwelling per 3 acres, planned unit development regulations allowing intense
development throughout the County, one time lot splits resulting in smaller parcels, and other aspects. Key points
of the case include:

•

Counties need a written record to show their work, to define rural character, and to show how innovative
techniques harmonize GMA goals and requirements;

•

Comprehensive Plans need directive language rather than just broad policy statements;

•

Counties can apply innovative zoning techniques and these do not have to match underlying zoned density,
but results must show that areas are not characterized by urban growth.

•

The Comprehensive Plan as well as zoning should show a variety of densities;

•

The Court had concerns over one-time lot splits and conditional uses allowed in the Agriculture zone

•

Counties should limit non-farm uses in agricultural zones

9

In the Suquamish Tribe v. Cent. Puget Sound Growth Mgmt. Hearings Bd case Kitsap County’s “Rural Wooded” zone
which promoted clustering was found deficient. The Appeals Court in March 2010 found that the Central Puget
Sound Growth Management Hearings Board had improperly considered a “bright line” rural density and had relied
on a whole parcel acreage even though the actual cluster development could appear urban and could be
developed adjacent to “legacy lots” that were platted pre-GMA in higher density patterns.

•

Because the Board improperly relied on a whole parcel calculation method and its bright line rule for rural
density, we hold that the Board did not decide whether the County clearly erred when the description of local
circumstances in the goal harmonizing document did not include a discussion of the impact on the rural
element of higher density development under the Rural Wooded Incentive Program when combined with
development on the existing legacy lots.

The issue was remanded to the Hearings Board, but the issue has become moot as Kitsap County repealed the
Rural Wooded cluster regulations. Before deciding to repeal the program, some important issues with regarding to
the length of conservation easements was determined by the Central Puget Sound Growth Management Hearings
Board, as follows:

•

Kitsap County TDR remand: in 2007 the Central Puget Sound GMHB found Kitsap County’s TDR program out of
compliance with the GMA for establishing a 40-year term for conservation easements on properties from
which development rights are purchased. The County Board of Commissioners subsequently amended the
comprehensive plan policies and TDR program to specify that deed restrictions for properties selling
development rights would be in perpetuity.

9

Regarding one-time splits, chapter 17.31 KCC includes a lot size requirement that limits division to two lots per 10
acres and also provides that “[o]nce this provision has been applied to create a new parcel, it shall not be allowed
for future parcel subdivision, while designated commercial agriculture.” KCC 17.31.040(1). Regarding conditional
uses, many enumerated uses including, for example, non-livestock auctions, quarries and sand and gravel
excavation, and kennels While the Board acknowledged that “[t]here are uses presently allowed by the County
that may be appropriate for the [agricultural lands of long term commercial significance], if their scope and/or
function are limited,” the Board concluded that the County “impermissibly allows urban uses on its agricultural
lands of long-term significance, and fails to include standards within its development regulations to limit such uses
and protect the commercial agricultural zone,” as required by the GMA.
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Although the Rural Wooded proposals were not successful, Kitsap County has focused on rural lands recently in its
“Year of the Rural” update of the Comprehensive Plan Rural Element, winning a Governor’s Smart Communities
10
Award in 2011.

10

See webpage at: http://www.kitsapgov.com/dcd/community_plan/rural_policy/Rural_Policy_default.htm.
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APPENDIX B.
EXAMPLE – DEED OF AND AGREEMENT RELATING TO
DEVELOPMENT RIGHTS

THIS DEED AND AGREEMENT is made this ______ day of ______________, 199__, BY
AND BETWEEN

hereinafter referred to as “Grantors,” AND KING COUNTY, a political subdivision of the State
of Washington hereinafter referred to as “Grantee.”
WHEREAS:
The Grantors are the present owners of the lands described in Exhibit A which is attached hereto
and incorporated herein by reference (the “Land”).
The Grantors recognize that the Land is Farmland or Open Space Land as defined in King County
Ordinance No. 4341, and they desire to cooperate with the Grantee in preserving land devoted to
agricultural and open space uses.
The Grantors are willing to grant and convey to the Grantee the Development Rights in the Land as
such rights are defined in King County Ordinance No. 4341 (said rights being the interest in and the right
to use and subdivide land for any and all residential, commercial, and industrial purposes and activities
which are not incident to agricultural and open space uses), on the terms and conditions and for the
purposes hereinafter set forth. The Grantee is willing to purchase the Development Rights in the Land and
accept this instrument of conveyance.
The Grantee has determined that the acquisition by the Grantee of Development Rights in Farmland
and Open space Land will benefit the public through the preservation of property devoted to agricultural
and open space uses.
The grant and conveyance of Development Rights by the Grantors to the Grantee will preserve the
Land for activities consistent with agricultural and open space uses in perpetuity in accordance with the
specific terms and conditions hereinafter set forth.
NOW THEREFORE WITNESSETH, that the Grantors, for and in consideration of
DOLLARS lawful money of the United States of America, paid to the
Grantors by the Grantee, the receipt whereof is hereby acknowledged, and the Grantors being therewith
fully satisfied, do by these presents grant, bargain, sell, transfer and convey unto the Grantee forever all
Development Rights in respect to the Land, hereby perpetually binding the Land to the restrictions limiting
permitted activities to agricultural and open space uses as specifically delineated in the covenants, terms,
and conditions contained herein, and do also grant such interests, rights and easements, make such
covenants, and subject the land to such servitudes as are necessary to bind the Land in perpetuity to such
restrictions.
The Grantors and Grantee hereby agree that the Land shall be bound by and permanently subject to
the following restrictive covenants, terms, and conditions. None of these covenants, terms, and conditions
shall be construed as allowing a use that is not otherwise permitted by applicable state and local laws,
codes, standards, and ordinances.
RESTRICTIONS ON USE OF THE LAND

I.

Uses Restricted to Agricultural and Open Space Uses; Agricultural and Open Space Uses
Defined. Use of the Land is permanently restricted to solely agricultural and open space uses.

A. “Agricultural uses,” as used herein, means:
(1) The growing, raising, and production of horticultural and agricultural crops, including,

II.

III.

but not limited to, vegetables, berries, other fruits, cereal grains, herbs, hay, and silage,
and the processing and the marketing for off-premises consumption of such crops
grown, raised, or produced on the Land;
(2) All forms of animal husbandry, including the processing and marketing for offpremises consumption of the animals raised on the Land or the products of the same;
(3) The lying fallow or disuse of the Land.
Agricultural uses do not include the construction, habitation, or other use of a dwelling
unit, except to the extent such use is specially reserved in this instrument.
B. “Open space uses,” as used herein, means:
(1) Agricultural uses as defined above;
(2) Non-agricultural uses that conserve and enhance natural, scenic, or designated historic
resources and that do not permanently compact, remove, sterilize, pollute, or otherwise
impair the use of the soil on the Land for the raising of horticultural or agricultural crops.
Neither open space nor agricultural uses include the following: The construction, habitation, or
other use of a dwelling unit, except to the extent such use is specifically reserved in this instrument;
construction or expansion of buildings or structures for non-agricultural uses; the construction or
use of golf courses, parking lots unassociated with agricultural uses, athletic fields, campgrounds, or
vehicle raceways or animal raceways other than those principally used for the exercise of animals
grown, raised, or produced on the Land. Open space uses may include trails for non-motorized use
by the public that are maintained and owned by or for the benefit of a government agency or are
maintained and owned by a non-profit conservation agency.
Reservation of Dwelling Unit(s). The Grantors reserve the right to the use of
single-family
units(s) on the Land for the sole purpose of accommodating the Grantors and their successors in
interest to the Land, the farm operator, or the families of such persons, or for accommodating
agricultural employees of the owner or operator and their families. No more than
dwelling
units(s) in total will be permitted regardless of whether the Land is subdivided by the Grantors or by
any successor in interest of the Grantors, If the land is subdivided, the number of dwelling units
allocated to each subdivided parcel out of the total number of dwelling units specified above shall
be indicated in the deed to each such parcel and on the face of any plat or other instrument creating
the subdivision or conveying an interest in the Land, however, failure to indicate the number of
such dwelling units thereon shall not invalidate or otherwise affect the restriction of the total
number of dwelling units on the Land. The dwelling unit(s) shall be (a) permanent or mobile
structure(s) designed and used for single-family residential occupancy.
Further Restriction on Use of the Land. Potential uses of the Land are limited in that the
Grantors, their heirs, successors, and assigns shall only be entitled to use, lease, maintain, or
improve the Land for agricultural and open space uses, and they shall comply with the following
terms, conditions, restrictions, and covenants, which are permanently binding on the Land:
A. No subdivision of the Land that reduces any parcel to less than 20 acres shall be permitted.
EXCEPT THAT the Grantors, their heirs, successors, and assigns may elect to subdivide the
Land resulting in the creation of a parcel or parcels less than 20 acres in size where each of the
following requirements are met: (1) a reserved homesite is attached to each parcel of the Land,
after the subdivision; and (2) the reserved homesites on the subdivided parcels would not
increase the density of housing on the Land, which means the total acreage prior to the
subdivision, to more than one reserved homesite per 35 acres. All restrictions imposed by this
instrument shall survive any subdivision.
B. No more than 5 percent of the Land, or of any parcel thereof resulting from a subdivision of the
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IV.

Land, shall be covered by structures and/or nontillable surfaces. “Structures” shall include but
are not limited to residences, barns, machine sheds, permanent greenhouses, associated
structures, retail and processing facilities, surfaced parking areas, surfaced driveways, surfaced
roadways, and surfaced pads. Temporary shelter for soil-dependent cultivation of horticultural
or viticultural crops is not considered a structure. “Non-tillable surfaces” shall include but are
not limited to asphalt, concrete, gravel, and any other cover material not normally associated
with cultivation of the soil.
C. No mining, drilling, or extracting of oil, gas, gravel, or minerals on or under the Land shall be
permitted that causes disruption of the surface of the Land to any extent inconsistent with
agricultural uses, and no part of the surface of the Land shall be used for storage or processing
of gas, oil, or minerals taken from the Land, other than storage for the private use of the
occupants of the Land.
D. No subsurface activities, including excavation for underground utilities, pipelines, or other
underground installations, shall be permitted that cause permanent disruption of the surface of
the Land. Temporarily disrupted soil surfaces shall be restored in a manner consistent with
agricultural uses, including restoration of the original soil horizon sequence within a reasonable
period of time after such installation.
E. No dumping or storage of non-agricultural solid or liquid waste, or of trash, rubbish, or noxious
materials shall be permitted.
F. No activities that violate sound agricultural soil and water conservation management practices
shall be permitted.
G. No signs shall be erected on the Land except for the following purposes:
(1) to state the name of the property and the name and address of the occupant;
(2) to advertise any use or activity consistent with the agricultural or open space uses as herein
defined; or
(3) to advertise the property for sale or rent.
Restriction on Use of the Land to Satisfy Open Space Requirements for Development or Use
of Other Real Property. Except as is otherwise provided below, in the event that an application is
made at any time to a federal, state, or local governmental authority for permission to make use of
any other real property including, but not limited to, real property that is contiguous to any of the
Land hereby restricted, which proposed use is conditioned by such government authority on the
existence of a specified quantity of open space or other restrictions on development, the Land shall
not be used to contribute toward the satisfaction of any such open space requirement. This
restriction shall not apply if the proposed use of the other real property is an agricultural or open
space use, as defined herein.
ADDITIONAL COVENANTS AND AGREEMENTS
The Grantors and Grantee further agree as follows:

Covenant Against Encumbrances. The Grantors covenant that they have not done or executed, or
allowed to be done or executed, any act, deed, or thing whatsoever whereby the Development Rights
hereby conveyed, or any part thereof, now or at any time hereafter, will or may be charged or encumbered
in any manner or way whatsoever.
Remedies. If the Grantors, their heirs, successors, assigns, agents, or employees violate or allow
the violation of any of the terms, conditions, restrictions, and covenants set forth herein, then the Grantee
will be entitled to all remedies available at law or in equity, including, but not limited to, injunctive relief,
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rescission of contract, or damages, including attorneys’ fees and court costs reasonably incurred by the
Grantee in prosecuting such action(s). No waiver or waivers by the Grantee, or by its successors or
assigns, of any breach of a term, condition, restriction, or covenant or of any other term, condition,
restriction, or covenant contained herein.
No Alteration or Amendment. The terms, conditions, restrictions, and covenants contained herein
shall not be altered or amended unless such alteration or amendment shall be made with the written consent
of the Grantee, or its successors or assigns, and any such alteration or amendment shall be consistent with
the purposes of King County Ordinance No. 4341, as heretofore or hereafter amended.
Restrictions Binding on Successors. The Grantors and Grantee agree that the terms, conditions,
restrictions, and covenants contained herein shall be binding upon the Grantors, their agents, personal
representatives, heirs, assigns, and all other successors in interest to the Land and possessors of the Land,
and shall be permanent terms, conditions, restrictions, covenants, servitudes, and easements running with
and perpetually binding the Land.
Transfer of Rights by Grantee. The Grantee agrees that the Development Rights to the Land
shall not be sold, given, divested, transferred, or otherwise reconveyed in whole or in part in any manner
except as provided in King County Ordinance No. 4341, as heretofore or hereafter amended. The
Grantors, their personal representatives, heirs, successors, or assigns, shall be given the right of first refusal
to purchase the Development Rights in the Land provided such disposition and reconveyance be lawfully
approved.
Condemnation. If the Land is subject to any condemnation action, and if a mutually acceptable
agreement as to the compensation to be provided to the Grantee is not reached between Grantee and
Grantors within a reasonable period of time, the Grantors will request that the Grantee be made a party to
such action in order that it be fully compensated for the loss of, or devaluation in, the Development Rights
hereby conveyed.
No Affirmative Obligations; Indemnification. Grantee, in purchasing the Development Rights
and related interests described herein, assumes no affirmative obligations whatsoever for the management,
supervision or control of the Land or of any activities occurring on the Land. Grantors shall indemnify
Grantee and hold Grantee harmless from all damages, costs (including, but not limited to, attorneys’ fees
and other costs of defense incurred by Grantee), and other expenses of every kind arising from or incident
to any claim or action for damages, injury, or loss suffered or alleged to have been suffered on or with
respect to the Land. This provision shall be binding upon the Grantors for so long as they hold fee title to
the Land, and shall bind their successors in interest to the fee title to the Land.
Grantee’s Right to Enter onto the Land. After giving reasonable notice to the possessors of the
Land, the Grantee or its authorized representative shall have the right to enter from time to time onto the
Land and into structures located thereon for the sole purposes of inspection and enforcements of the terms,
conditions, restrictions and covenants hereby imposed.
Severability. If any section or provision of this instrument shall be held by any court of competent
jurisdiction to be unenforceable, this instrument shall be construed as though such section or provision had
not been included in it, and the remainder of this instrument shall be enforced as the expression of the
parties’ intentions. If any section or provision of this instrument is found to be subject to two
constructions, one of which would render such section or provision invalid, and one of which would render
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such section or provision valid, then the latter construction shall prevail. If any section or provision of this
instrument is determined to be ambiguous or unclear, it shall be interpreted in accordance with the policies
and provisions expressed in King County Ordinance No. 4341.
IN WITNESS WHEREOF, the parties have hereunto set their hand and seals the day and year
first above written.

GRANTEE

GRANTORS

KING COUNTY
BY

STATE OF WASHINGTON
COUNTY OF KING

)
)SS
)

On this
day of
, 1997, before me, the undersigned, a Notary Public in and for
the State of Washington, personally appeared _______________________________, and
_______________________________, husband and wife, to me known to be the individuals described in
and who executed the within and foregoing instrument, and acknowledged that they signed the same as
their free and voluntary act and deed for the uses and purposes therein mentioned.
WITNESS my hand and official seal hereto affixed the day and year first above written.
Notary Public in and for the
State of Washington, residing
at
My appointment expires
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APPENDIX C.
OUTREACH AND ENGAGEMENT
MEETING SUMMARIES

PARCEL RECONFIGURATION
Focus Group Meeting: Summary Notes
March 5, 2012, 1:30 p.m.
Ferndale WECU, 5659 Barrett Rd

MEETING PURPOSE
•

Meet with experts in Whatcom County agricultural land use, development, and financing.

•

Brainstorm how parcel reconfiguration could work to allow rearrangements of parcels (within and across
ownership) to place the existing development potential in areas that are the least valuable as farmland, in a
manner that benefits the County and the landowner and is consistent with other state and local priorities.

MEETING ATTENDEES
Focus Group Participants
Roger Almskaar, Roger Almskaar Associates, Land Use Consultants
Dave Buys, Agricultural Advisory Committee
Scott DeGraw, Bank of the Pacific
Vicki Hawley, Agricultural Advisory Committee
Adam Morrow, Pacific Surveying & Engineering, Inc.
Glenn Powell, Bank of the Pacific
Jesse Stoner, Land Development Consultants
Larry Stoner, Land Development Consultants
Jaime White, Whatcom Land Use Consulting, LLC

Meeting Coordinators/Hosts
Paul Roberts, facilitator, BERK
Lisa Grueter, project manager, BERK

AGENDA
The agenda included the following topics:

•

Meeting Purpose and Introductions

•

Current Land Division Process and How Parcel Reconfiguration Could Work

•

Brainstorm Siting Criteria for Reconfigured Parcels

•

Potential Density Transfer

•

Wrap Up

Summary: March 8, 2012
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MATERIALS
Materials provided in advance of the focus group meeting included:

•

Agenda

•

Draft fact sheet

•

Background materials
o

Current land division information - Whatcom County Code highlights

o

Permit Flow Chart

o

Jurisdiction Comparison

o

Parcel Reconfiguration Base Map - location is in Skagit County as a neutral site to illustrate different ideas

o

Example siting criteria

SUMMARY NOTES
The following notes are presented in order of the discussion. The Consultant Team will be summarizing key
themes and may re-organize the notes along theme categories in the future.

Current Land Division Process and How Parcel Reconfiguration Could Work
•

Allow parcels to be moved into a more concentrated area.

•

The current transfer of development rights (TDR) process is not well used.
o

It is cumbersome.

o

The current TDR program is used in Lake Whatcom.

o

There is no “rural to rural” TDR. Moving and allowing residential uses across/rural and urban areas may be
a win-win. Also, moving or creating a TDR within the rural areas could be a win-win.

o

It is hard to interpret.

•

Under the current land division process it is hard to move a boundary line, e.g. in association with a ditch.

•

Regulations have become an impediment.

•

o

There is a disconnect between code writers and code interpreters/practitioners (the folks writing the code
may no longer be there).

o

Capturing the practitioners perspective regarding regulations - it has not always been that way... Want to
create a mechanism to address these issues.

o

Scenario – two parcels. One is 60 acres and one is 5 acres. Wanted to reduce small lot to 3-4 acres in
order to sell to adjacent property owner. The process was problematic. Requested to put project on hold
until parcel reconfiguration.

o

Most of the current ordinances work ~80%. It’s the 20% of the ordinances that need tweaking to work
together better. For example, agricultural zone allowances and critical areas ordinance.

o

Get the overarching principles to drive the regulations (e.g. equal to or better than...).

Linkages – look at the County regulations regarding water and minimum lot size standards for development. (1
unit per 5 acres, need community well.)

Summary: March 8, 2012
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•

There are silos – water, subdivisions – different departments respond to different statutes.

•

Bring the expert group back to review regulations.

•

Include rules that allow flexibility, e.g. planned unit development. A way to achieve objectives and move
around strict interpretations; e.g. lot sizes, roads.

•

There are ways to stop development – some staff intend to stop development.

•

Err on side of applicant if there is ambiguity in the rules.

•

Ag preservation (APO) is poorly written and does not provide incentives to save trees etc. There should be
more flexibility to find developable sites. Need relief regarding wetland regulations. Or it means putting the
home on the best farmable land.

•

Tension – federal, state, local critical area regulations – where is middle ground?

•

Right-to-farm, people need to sign off that farming is being done next door.

Small Group Discussions/Mapping Exercise
•

Access to utilities is important – septic, water, access, emergency access (don’t isolate the parcels).

•

Parcels less than 1 acre? This is important to preserve more agricultural land.

•

Contiguous parcels? The pattern of existing buildings may make clustering difficult.

•

Should reconfiguration be treated like a plat? No. Treat more like an exemption.

•

Short plats can take 2+years to process. Costs are high - time is long for subdivision process.

•

Ag short plat is restricted to the Ag zone – should also apply to ag use, not just Ag zone, such as the APO.
o

Example in APO of farmer wanting to buy 2 acres of neighbor’s property. Could only process as a cluster.
Cost $33,000.

•

The code we use is restricted to ag uses v. subdivision of land to protect soils - we need to have a more simple
process to subdivide the land in favor of ag preservation...BLA or some other process.

•

TDR – Ag to Rural transfer. Open that up between the two zones.

•

Do small exempt divisions in APO.

•

Keeping access roads side by side – easier to negotiate equipment.

•

Bring back incentives to protect farmland/habitat, e.g. bonus unit. Bonus to develop where ag is not.

•

Clustering to provide farm and ag uses is most valuable.

•

Recognize ag uses as the driver for the land use decisions.

•

Financing: we are seeing lots in ag deferral that are having trouble getting in the secondary market “Schedule
F” problems. Banks don’t want to touch this. Expect that this process will drive farmstead sites down in size.

Transfer of Development Rights (TDR)
•

Can’t be too many hooks to obtain a density credit.

•

Need tangible density credit certificate. Recognize it before transferring.

•

Send to 5-acre site if expedited.

•

Do through open market. TDR is complex and the transaction costs are too great. Provide a purchase for the
lot or development rights as an open market.

Summary: March 8, 2012
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•

If transferring to Rural, are we creating an “urbanized” area?

•

Separate TDR for rural areas.

Round Table Closing Comments
•

Need options to move lots and retain value – economic issue.

•

Consult County health department on lot sites – septic.

•

Legal review – water rights issue.

•

Push TDR – County invest in Rural receiving parcels.

•

Must be incentives.

•

TDR – easier, cheaper process for sending/receiving. Control where.

•

Financing – small parcel size is key. Need to look at comparable properties. Cost. Access to utilities.

•

Rules – definite thresholds, choices and flexibility.

•

Fix APO, especially allow TDR into it.

•

Options are important. TDR concept is great – will it work? Water rights. Options for ag preservation.

•

Options to get density certificate, but not plat now. Options to retain density but not lose it or plan for where
you want density to go but don’t want to plat right now.

•

Users need to understand code. Tactical, simple, straight forward.

•

Happy about asking to be part of focus group/committee. Parcel reconfiguration is needed.

OTHER COMMENTS
On index cards, on background material pages, or by email follow ups, the following notes were received:

•

On the example siting criteria, the least important criteria is “minimize visibility of clusters from roads.”

•

Several soils should not be rated as “Prime,” e.g. poor drainage, undulating topo, shallower

•

Guidance notes for APO platting design standards were provided as developed by a focus group member in
2008 and updated in 2011.

•

It can be dangerous defining AG preservation by soil quality because as a cattle (farmer) I run my cattle on
ground the berry & dairy guys don’t want. I can’t afford to pay $200/acre and make hay/cattle profitable. If
those definitions are used exclusively then it can impact some farmers.

Summary: March 8, 2012
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PARCEL RECONFIGURATION
Open House and Workshop: Summary Notes
Thursday, May 3, 2012, 6:30 PM
Cornwall Church, 4518 Northwest Drive, Bellingham, WA 98226

MEETING PURPOSE
The meeting purpose was to share the purpose of parcel reconfiguration, present draft options to add this tool in
the Whatcom County Code, and have a discussion and hear ideas about parcel reconfiguration from citizens and
stakeholders.

MEETING ADVERTISEMENT AND ATTENDEES
Whatcom County advertised the open house and workshop through multiple means, including an announcement
at the Agricultural Advisory Committee meeting in April, on the County website, and through an email mailer to an
interested parties list. A notice was sent to all county press outlets on April 18, 2012, with known publication
occurring through a posting in the online version of the Lynden Tribune, an article printed in the Bellingham Herald
on May 1, and story aired on radio station KGMI on May 3, 2012.
Approximately 23 persons participated, including agricultural operation owners, a County Council member, some
Planning Commission members, some Parcel Reconfiguration Review Team members, some Agricultural Advisory
Committee members, and members of the general public.

AGENDA
The agenda included the following topics:

•

Open House and Welcome

•

Presentation of Parcel Reconfiguration Concept

•

Introductions: History, Context, and Big Picture Questions

•

Presentation of Parcel Reconfiguration Options and Ideas: Farmsteading, Cluster Type Tools, Performance
Standards, and Permit Process, and Small Picture Questions

•

Group Discussions, focusing on the following questions:

•

o

What questions do you have?

o

What are the pros/cons of parcel reconfiguration options?

o

What would you change?

o

What’s missing?

Open House and One on One Conversations

May 8, 2012
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MATERIALS
Materials provided to meeting attendees included an Agenda, Power Point, Summary Matrix, Fact Sheet, and
Comment Sheet. These materials are provided in the Attachment to this summary.

SUMMARY NOTES
The following notes are presented in order of the discussion.

•

Transfer of Development Rights – have the cities participate in that program.

•

Siting criteria should address water rights.

•

Need incentives: time and cost.

•

APO – should allow smaller lots than 5 acres.

•

Off-farm income needed for many farmers. There is value in smaller parcels. Soil quality is a key issue.
Consider water, septic, as well as soils.

•

Tools – should be voluntary.

•

Preserve farms, but keep development rights. Respect property rights.

•

Unintended consequences: cluster lots – conflict due to encroachment.

•

The problem with the old clusters is that they had CC&Rs – couldn’t spray, couldn’t build agricultural
structures due to views.

•

If limiting lots to non-prime soils, it would be hard to use conventional septic.

•

Priorities are Prime 1, 2, 3. Practically speaking, anything nonprime = wetlands

•

Make soils a lower factor. That’s why APO doesn’t work (nonprime = wetlands)

•

Focus on placement, not soils. E.g. near roads, water (public).

•

Smaller parcels = different buyer. Culture clash.

•

Less love for the Countryside: time, health.

•

On the other hand, other young people want large 5 acre lots to farm and raise their kids.

•

R-10 – want 5 acre lots. Part with woods = build.

•

This is about reconfiguration.

•

Reduce permit fees.

•

Keep criteria simple.

•

Make sure well-though through before bringing this to the Planning Commission.

•

Don’t try to solve everything.

•

Keep flexible – free as possible.

•

Address R5/R10 for parcel reconfiguration, especially contiguous to AG (40)

May 8, 2012
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OTHER COMMENTS
Other comments were received prior to the meeting by email, as well as in comment sheets.

Email Comments
>>> Jim Bucknell <jbucknell@rh2.com> 5/3/2012 9:01 AM >>>
Good morning. My name is Jim Bucknell and I work at RH2 Engineering where I serve as one of two water rights
experts in our company. Prior to working at RH2, I worked for Ecology’s Water Resources Program for 27 years.
I saw the newspaper article about the workshop tonight and followed the link to look at some of the materials. I
will admit to not having read the full discussion draft. However, based on my cursory review, I am curious as to
what extent existing water rights on the affected parcels are being addressed?
As you probably know, water right certificates are appurtenant to the land. When parcels are reconfigured and
when ownership changes, water rights attached to that land would also change hands, unless specifically excluded
from the transaction.
Water rights also define a specific legal place of use for the water as well as the point of diversion or withdrawal of
the water. As ownership changes or as the use of the land changes, it would be prudent to examine the underlying
water rights to determine whether any changes to those rights are needed. The agricultural users need to ensure
they retain the full use of their water rights as well as legal access to the points of withdrawal or diversion. My
recommendation is that any reconfiguration of parcels in agricultural areas should include an identification of any
water rights on the affected parcels and a determination of whether any changes to those rights are needed in
order to protect the interests of the involved parties.
Ecology’s Bellingham Field Office is available to assist in such evaluations and they have mapped a number of the
attributes of water rights in Whatcom County so the determination of whether water rights are involved and to
what extent should be quite easy. Should water rights changes be required, RH2 Engineering is one of 8 costreimbursement contractors authorized to perform water rights analysis on behalf of Ecology and we would be
happy to assist.
Thank you for your time.
Regards
Jim Bucknell | RH2 Engineering, Inc.
Northern Region Manager
454 W. Horton Road
Bellingham, WA 98226
P: 360-676-0836 x 5424
425-951-5424 (direct)
C: 360-305-2118

www.rh2.com

Comment Sheets
Two comment sheets were received as shown on the following pages.

May 8, 2012
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ATTACHMENT:
MEETING FLIER AND MEETING MATERIALS

You are Invited!
What?

Open House and Workshop
to review Parcel Reconﬁguraon Opons for Agricultural
properes

When?
Where?

Why?

Thursday, May 3, 2012, 6:30-8 PM
Cornwall Church, 4518 Northwest Drive Bellingham, WA
98226
Presentaon will begin at 6:45 p.m.
Join us for an open house and workshop to learn more
about parcel reconﬁguraon opons that could be added
to the Whatcom County Code. The proposal would allow
rearrangements of parcels (within and across ownership)
to place the exisng development potenal in areas that
are the least valuable as farmland.

For ques ons or more informa on, please feel free to contact Samya
Lutz, Planner 360-676-6907, slklutz@co.whatcom.wa.us.

AGENDA
PARCEL RECONFIGURATION
Open House and Workshop
Thursday, May 3, 2012, 6:30 PM
Cornwall Church, 4518 Northwest Drive Bellingham, WA 98226

MEETING PURPOSE
Share the purpose of parcel reconfiguration, present draft options to add this tool in the Whatcom County Code,
and have a discussion and hear ideas about parcel reconfiguration from citizens and stakeholders.

6:30

Open House and Welcome

6:45 Presentation of Parcel Reconfiguration Concept
• Introductions, History, Context, and Big Picture Questions

Paul Roberts & Samya Lutz

7:00 Presentation of Parcel Reconfiguration Options and Ideas
Lisa Grueter
• Farmsteading, Cluster Type Tools, Performance Standards, and Permit Process, and Small Picture Questions
7:20 Small Group Discussions
• What questions do you have?
•

Do we have the right checks and balances in the parcel reconfiguration options?

•

What would you change? What’s missing?

7:50

Small Groups Report Out and Next Steps

8:00

Open House and One on One Conversations

8:15

Adjourn

All

Paul Roberts
All

WHATCOM COUNTY

FACT SHEET
Incentives for Commercial Agriculture: Parcel Reconfiguration
INTRODUCTION: OPPORTUNITIES & CHALLENGES
Whatcom County recently adopted a strategic plan to help meet its goal to maintain at least 100,000 acres of agricultural
land. The County has designated about 84,000 acres as Agricultural Resource Lands, and identified an additional
22,000 acres of rural lands as agriculturally significant and deserving of heightened protection. Nearly all of these rural
lands are affected by an Agricultural Protection Overlay (APO).
On all these agricultural lands, approximately 4,000 dwelling units could be added, which could impact farming by
creating conflict with additional residents moving into proximity of commercial farms. On the other hand, added homes
could allow agricultural landowners to sell unproductive land to support their farms, provide for their heirs, or support
their retirement. Given the potential for residential development on agricultural lands, the challenge is how to better
guide development to locations that have less potential impacts to farmers, their neighbors, and the overall viability of
the agricultural economy. Parcel reconfiguration is one tool to address this challenge, and would create an opportunity
to modify how land is divided to meet County and landowner objectives.

WHAT IS PARCEL RECONFIGURATION?
Currently, the option of moving densities from more productive farmland to less productive farmland is allowed only
in limited circumstances in the Whatcom County Code. As identified in the Whatcom County Agricultural Strategic
Plan (2011), parcel reconfiguration would allow rearrangements of parcels (within and across ownership) to place the
existing development potential in areas that are the least valuable as farmland, in a manner that benefits the County and
the landowner and is consistent with other state and local priorities. The parcel reconfiguration tool is being considered
now to achieve the following objectives:

September
20, 2011
• Increase the long-term viability of agriculture while recognizing underlying economic realities;
and
• Provide more flexibility/incentives for an agricultural property owner to put homes in a place with the least impact
to agricultural operations; and

• Reduce potential conflicts with neighbors.

HOW WOULD PARCEL RECONFIGURATION CHANGE THE LAND DIVISION PROCESS?
Currently the minimum lot size for a newly divided lot is 40 acres in the Agriculture zoning district; however a farmstead
parcel recognizing an existing home may be created of between 1 and 3 acres. If a parcel has the ability to be further
subdivided because it has sufficient area (e.g. more than 80 acres), there are presently no siting criteria regarding the
best placement of the new home. Also, a lot cannot obe divided into parcels less than 40 acres unless a home is built
or exists, which creates a multilayered land use permit process and a lack of certainty on future home siting.
The APO is an overlay district on top of the rural area R-5A and R-10A zones, which respectively have minimum lot sizes
of 5 and 10 acres. The APO requires cluster subdivisions on properties with a majority of certain farmland soils or farm
tax classification. There are some siting criteria to guide the clustered homes to poorer soils and to retain the majority
of the property in a reserve tract; however, there are no criteria addressing how clusters relate to other surrounding
properties that may be in agricultural use.
In comparison to current land division allowances, the parcel reconfiguration tool would allow available single family
residential density to be transferred from one property to another, whether in contiguous ownership or to another site
altogether. It would add siting criteria to improve the compatibility of dwelling locations.
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WHATCOM COUNTY

FACT SHEET
Incentives for Commercial Agriculture: Parcel Reconfiguration

WHAT ARE THE ADVANTAGES OF PARCEL RECONFIGURATION?
Parcel reconfiguration would give more flexibility to agricultural property owners to pre-plan future dwellings with
greater consideration for the location of existing dwellings and neighboring properties, and with a more straightforward
permit process. Allowing for parcel reconfiguration could result in dwellings being co-located where there is already
access to roads and infrastructure, reducing development costs. The remainder agricultural land would be protected
for agricultural use, and could be part of a larger “consolidated” farming area (e.g. if units are clustered at corners, the
remainder lot could be contiguous to other remainder lots).

WHAT ARE THE DISADVANTAGES OF PARCEL RECONFIGURATION?
Pre-planning residential lots could be difficult for the property owner if there are no current plans to develop the
dwelling, and yet decisions will need to be made to identify future building pads, septic systems, etc. Siting criteria
could focus on avoiding prime soils, which may direct dwellings near other areas protected by state and federal laws,
e.g. critical areas such as flood hazards, wetland and streams and their buffers. Future residents in the smaller lots
may not realize the ramifications of being in a busy agricultural area. The parcel reconfiguration tool will be designed
to reduce the potential disadvantages, and will benefit from stakeholder and public input to ensure the tool is flexible
and functional.

ARE THERE OTHER LOCAL GOVERNMENTS THAT ALLOW PARCEL
RECONFIGURATION OR RELATED TOOLS?
There are local governments that have some elements of parcel reconfiguration – some have clustering allowances,
some allow for nonconforming lots to be reconfigured, some have siting criteria, and a few allow density transfers.
Some examples of jurisdictions that allow for clustering on resource lands include Clallam County, Jefferson County,
Pierce County, and Walla Walla County, among others. Those with clustering allowances also specify parcel siting criteria.
As well, Skagit County addresses agricultural structure siting criteria. Clark County allows parcel reconfiguration for
existing lots that are less than the minimum lot size provided the resulting layout improves resource land protection.
The reconfiguration is approved through an administrative process.
About 19 jurisdictions in Washington State have transfer of development rights programs, mostly from resource or rural
areas to urban areas and cities. Counties with density transfer programs addressing resource lands include King County,
Kitsap County, Kittitas County, and Pierce County, among others. The Kittitas County program is recent and addresses
density transfer from resource lands to rural lands.

HOW CAN I GIVE INPUT? HOW CAN I GET MORE INFORMATION?
Whatcom County will be soliciting input about parcel reconfiguration through a public outreach process from March
to September 2012 that will include public meetings with the Agricultural Advisory Committee, Planning Commission
and County Council. In addition background information and a schedule are available at the County website:
http://www.co.whatcom.wa.us/pds/planning/agricultural_program.jsp.

For questions or more information, please feel free to contact Samya Lutz, Planner 360-676-6907,
slklutz@co.whatcom.wa.us.

MARCH 2, 2012
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Whatcom County
Draft Parcel Reconfiguration Options
Open House and Workshop

May 3, 2012

Whatcom County Agricultural Planning
Goal—Maintain 100,000+
acres of agricultural land
How—Agricultural
Strategic Plan
One Tool—Parcel
Reconfiguration

What is parcel reconfiguration?
• Parcel reconfiguration
allows rearrangements of
parcels
– within and across
ownership
– to place the existing
development potential in
areas that are the least
valuable as farmland
– in a manner that benefits
the County and the
landowner and is
consistent with other
state and local priorities
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Example Parcel Reconfiguration

Before: 10 tax lots,
8 lots of record

No Reconfiguration – 8
lots, homes sited anywhere

With Reconfiguration –
8 lots, clustered, with
remainder in agriculture

Whatcom County Agriculture
• As of 2007 Census of Agriculture
–
–
–
–
–

1,483 farms
Average farm size 69 acres, shrinking
Land in farms 102,584 acres
Prime products: dairy, berries
Most farmers have off farm income

• Land Cover Analysis

– 83% of AG zoned land is in use for
farming

• Opportunities and Threats

– Stable land base
– Conflicts between farmers/nonfarmers
– Farmland prices
– Locally produced food
– Extended seasons

Parcel reconfiguration: can
address incentives to keep land
in farming by
• Supporting needs of farmer
for succession planning or
financing
• Addressing siting criteria to
minimize conflicts with
adjacent non-farming uses
• Considering market and farm
size when developing
reconfiguration parameters
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The process now
• Separate lot of record and building site
determination
• 2 ways a lot can be developed if less than the min.
40-acre lot size
– a legal nonconforming lot of record that is buildable or
– a farmstead lot containing an existing home

• Otherwise can plat if you have 80+ acres
• No siting criteria

Current Range of Fees
Permit Type

Current Likely Cost (2012) – County fees

Lot of Record (LOR)

$400.00 for four lots

Boundary Line Adjustment (BLA)

$1,125.00 (health, fire, LOR, planning and
engineering fees)

AG Short Plat

$5,675.00 (health, engineering, planning, LOR and
pre-application)

Two (2) lot Short Plat

$6,430.00 (fire, health, planning, natural resources,
stormwater, traffic, engineering and LOR)

Draft Principles
• Increase the long-term viability of agriculture while
recognizing underlying economic realities
• Provide more flexibility/incentives for homes, placed
with the least impact to agricultural operations
• Reduce potential conflicts with neighbors
• Ensure parcel reconfiguration tools are “density neutral”
– [and consider how to reduce future units with incentives]

• Overarching principles should drive the regulations (e.g.
equal to or better than...)
• Honor and protect property rights and values to help
farmers stay in business
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Options: Farmstead
Farmstead Tool

Need met

Concerns/ Suggestions

Example

Farmstead Parcel AG
(40) zone – require lot
to be smaller than 1
to 3 acres

Supports farmer in
financing. Supports
planning for heirs.
Reduces loss of prime
soils.

Suggestions: Allow 3 acres
for existing home if
configuration requires it.
New lots at 1 acre with
siting criteria.

British Columbia

Farmstead Parcel AG
(40) zone – Allow lot
to be created in
advance of home
built

Same as above

Increase in chance of
conversion?
Shift highest & best use?
Suggestions: Add
conservation easement.
New lots at 1 acre with
siting criteria.

Lewis County, but
only if no prime
soils

Farmstead Parcel –
Add tool to R5A/10A
properties in APO –
limit to RSAs

Reduces time and
expense of cluster
subdivision.
Recognizes farm
owner in RSAs.

APO already has flex in
See above
clusters. Consider allowing
farmstead only where
there is an existing SF
home.

Options: Cluster Related Tools
Cluster Like Tool

Need Met

Concerns/
Suggestions

Example

Parcel
Reconfiguration –
Add as a tool in AG
(40) zone

Ensure buildable lots
of record are
organized to have less
impact to agricultural
land.

Does this increase
effective density if
access now possible?
Suggestion: Add
conservation
easement, siting
criteria.

Clark County

Limited amendments
to allow TDR within
resource and rural
lands + conservation
easement

Recognizes density
value on sending site
to support farmer
with income or
financing; long-term
agricultural protection
with a conservation
easement.

Add priority criteria
for receiving: UGA,
LAMIRD, APO, AG40.

Kittitas County

Consider average
density of receiving
neighborhood if in
Rural or AG40.
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Options: Performance Standards
Performance
Standards

Need Met

Concerns/
Suggestions

Example

Require siting criteria for
non-agricultural
structures and uses on an
individual lot , e.g. in
association with
farmstead parcel

Could minimize
impacts to prime soils

Require siting criteria for
farmstead, lot
configuration and TDR
parcels

Minimize disruption of
ag activities, reduce
future conflicts, and
recognize existing
adjacent uses

Consider a
consistency check
with the farm
business plan

Clark County, San Luis
Obispo County

Conservation Mechanism
– Consider agricultural
use covenant for reserve
tract

Stronger mechanism to
ensure continued
agricultural use

Suggestion: Try to
develop agricultural
conservation
easements that are
brief and enforceable.

Skagit County

Skagit County

Options: Procedural Improvements
Performance
Standard

Concerns/
Suggestions

Example

Allow a combined
More certainty for
legal lot and buildable landowner and more
lot determination
comprehensive
approval process to
ensure a legal lot of
record is buildable.
May facilitate
financing.

Need Met

Consider renewal
period. Address zoning,
density, lot
consolidation, lot of
record, and cursory
critical area review.

Skagit County

Parcel reconfiguration Allows streamlined
as a boundary line
subdivision exemption
adjustment process
procedure

Consider waiving a
Clark County
portion of the fee if
voluntarily consolidating
lands not in common
ownership.
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Small Group Discussion

Guiding Principles
& Draft Options

• What questions do you have?
• Do we have the right checks
and balances in the parcel
reconfiguration options?
• What would you change?
What’s missing?

Next Steps
•
•
•
•

Public Outreach Meeting – May 3rd
Develop Draft Code – mid May
Planning Commission – June or July
County Council – August or September

6

Whatcom County Parcel Reconfiguration – Draft Options
Prepared by Lisa Grueter, BERK
In consultation with Whatcom County Planning and Development Services and Whatcom County Agricultural Advisory Committee
Tool Description

Need that is Met

Concerns or Suggestions

County Code Section Targeted
for Change

Example Community where
such tool is allowed or applied

Farmstead
1.

Farmstead Parcel AG (40) zone
– require lot to be smaller than
1 to 3 acres.

Supports farmer to be more
successful with financing. Further
supports planning for succession
and heirs. Reduces disturbance of
prime soils.

Suggestion: Allow 3 acres for
existing home if configuration
requires it.

AG Zone, WCC 20.40.250 Minimum
lot size and land subdivision.

British Columbia

2.

Farmstead Parcel AG (40) zone
– Allow lot to be created in
advance of home being
developed.

Same as above.

Would this tool increase the
chance of conversion? Would
this shift highest and best use
equation?

AG zone, 20.40.250 Minimum lot
size and land subdivision; also WCC
20.97.133 Farmstead home site as
needed.

Lewis County, but only if there are
no prime soils

Suggestions: Add conservation
easement. Lot should be ~1 acre
since created without a home.
Require siting criteria to
minimize soil loss.
3.

Farmstead Parcel – Add tool to
R5A/10A properties in APO –
limit to Rural Study Areas
(RSA)s.

Reduces time and expense of
cluster subdivision that is otherwise
required to attain lot size flexibility.
Recognizes farm land owner in
areas of interest such as RSAs.

Suggestions: APO already has
flexibility in clusters. Consider
allowing farmstead only where
there is an existing single family
home.

APO, 20.38.030 Density and Rural,
20.36.253 Maximum density and
minimum lot size.

See above

Currently there are two options for
lots in the AG zone – standard 40
acres or farmstead. This would
provide an option to recognize legal
lots of record and to ensure that
they are organized in a way that
achieves less impact to agricultural
lands. Further supports planning for
succession and heirs. Reduces

Does this increase effective
density if access is now possible
(e.g. moving lots from center to
frontage)?

New section in WCC 20.40.

Clark County

Cluster Related Tools
4.

Parcel Reconfiguration – Add as
a tool in AG (40) zone.

Suggestions: Add conservation
easement, siting criteria.
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Tool Description

Need that is Met

Concerns or Suggestions

County Code Section Targeted
for Change

Example Community where
such tool is allowed or applied

disturbance of prime soils.
5.

Transfer of Development Rights
– Limited amendments to allow
TDR within resource and rural
lands, generally as a private
transaction, not involving a net
increase in density and subject
to a conservation easement.
County to address TDR
comprehensively later.

Recognizes density value on
sending site to support farmer with
income or financing; long-term
agricultural protection with a
conservation easement. Better
placement of transferred lot to a
more suitable area.

Suggestions: Develop priority
areas for receiving area (UGA,
LAMIRD, APO, AG (40)), and
limit net density of receiving
area neighborhood outside of
UGAs.

Chapter 20.89, Density Transfer
Procedure, especially 20.89.040
Sending areas and 20.89.050
Receiving areas.

Kittitas County

WCC 20.40.350 Building setbacks
and WCC 20.80.200 (Setback
Requirements), and WCC
20.80.282(3).

British Columbia and Skagit County

Performance Standards
6.

Require siting criteria for
non-agricultural structures and
uses on an individual lot, e.g. in
association with farmstead
parcel

For development on legal lots of
record there does not appear to be
guidance on the best long-term
placement of non-agricultural
structures or limitations on areas of
disturbance. Adding siting criteria
for individual structures and uses
could minimize impacts to prime
soils.

7.

Require siting criteria for
farmstead, lot configuration
and TDR parcels

Best placement of reconfigured lots
to minimize disruption of
agricultural activities to minimum
future conflicts of new residents
and agricultural operator, and to
recognize existing adjacent uses to
the reconfigured lots.

Consider a consistency check
with the farm business plan
already created for Natural
Resource Conservation Service
or the Conservation District,

Add to current placeholder
20.40.650 Development criteria

Clark County, San Luis Obispo
County

8.

Conservation Mechanism –
Consider agricultural use
covenant for reserve tract

Stronger mechanism to ensure
continued agricultural use.

Suggestion: Try to develop
agricultural conservation
easements that are brief and
enforceable.

20.40.250 Minimum lot size and
land subdivision, section .251(3)
and (4)

Skagit County

And 20.40.450 Lot coverage and
20.40.650 Development criteria.
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COMMENT SHEET
PARCEL RECONFIGURATION
Open House and Workshop
Thursday, May 3, 2012, 6:30 PM

Name:
Address:
Email Address:

Comments:

For questions or more information, please feel free to contact Samya Lutz, Planner 360-676-6907,
slklutz@co.whatcom.wa.us.

APPENDIX D.
EXAMPLE SITING CRITERIA FOR PARCELS AND STRUCTURES

APPENDIX D.
EXAMPLE SITING CRITERIA FOR PARCELS AND STRUCTURES
Incentives for Commercial Agriculture: Parcel Reconfiguration

Jurisdiction

Notes

Structural Criteria
Skagit County AG-NRL Siting Criteria

•

Pertains to structures

(5) Dimensional Standards.

•

Focuses on developing in
existing areas onsite, with
some attention to adjacent
parcels

•

If vacant, develop in corner
onsite within 1 acre

(a) Setbacks.
(i) Residential.
(A) Front: 35 feet minimum, 200 feet maximum from public road. …
[Note: Maximum can be waived due to better placement in relation to
critical areas or prime soils; also no maximum setback for non-residential
buildings.]
(6) Siting Criteria. In addition to the dimensional standards described in
Subsection (5) of this Section, new, non-agricultural structures shall be
required to comply with the following provisions:
(a) Siting of all structures in the Agricultural—Natural Resource Lands
district shall minimize potential impacts on agricultural activities.
(b) When no structures or no compatible structures exist on the subject
property or adjacent properties, new structures shall be located in a
corner of the property and all development including but not limited to
structures, parking areas, driveways, septic systems and landscaping shall
be contained within an area of no more than 1 acre. Unless substantial
evidence is provided indicating the location is not feasible, wells shall also
be located within the 1-acre area whenever possible. Wells located
outside of the 1-acre area shall be sited to minimize potential impacts on
agricultural activities.
(c) When compatible structures exist on the subject property or
adjacent properties, siting of new structures shall comply with the
following prioritized techniques:
(i) Locate new structure(s) within the existing, developed area of any
compatible structure(s) in the same ownership, and utilize the existing
access road.
(ii) When the provisions of Subsection (6)(c)(i) of this Section are not
possible, locate new structure(s) within the existing, developed area of
any compatible structure in the same ownership.
(iii) When the provisions of Subsection (6)(c)(i) or (6)(c)(ii) of this Section
are not possible, site new structure(s) to achieve minimum distance from
any existing compatible structure on either the subject property or an
adjacent property. All development, including, but not limited to,
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Notes

structures, parking areas, driveways, septic systems, wells, and
landscaping, shall be contained within an area of no more than 1 acre.
British Columbia, Agricultural Land Reserve
Policy # 017/80: An application to place fill or remove soil for the purpose
of building a single family home is not required where it is determined,
through the building approval process, to be necessary. However, the
volume of fill or soil removed is limited to that amount required to
construct the dwelling and accessory buildings and structures. Also, it is
the Commission’s policy that the area of construction and landscaping for
a single family dwelling involving the placement of fill or removal of soil
should not exceed 0.2 ha. [approximately 0.49 acre]

•

Smaller footprint of
disturbance (0.5 acre)

•

Policy directions include:
o

Having a maximum
setback

o

Setting a base maximum
footprint for a dwelling

Additional siting criteria under development by the Agricultural Land
Commission:

•

Both a minimum and maximum setback (roughly 29 to 196 feet
respectively)

•

Setting a base maximum ‘footprint’ for single family dwellings

Parcel Clustering – Lot Location Criteria
Clark County – Nonconforming Lot Parcel Reconfiguration

•

Most similar to parcel
reconfiguration under
consideration by Whatcom
County

•

Flexible measures:

D. Nonconforming Lots – Lot Reconfiguration Standards.
1. Purpose. It is in the public interest to encourage the protection of
sensitive lands, expand the amount of commercially viable resource land
under single ownership, reduce the amount of road and utility
construction and, within the FR-80, FR-40 and AG-20 districts, to protect
and buffer designated resource lands.
2. Lot Reconfiguration. Except for previously approved agricultural or
forest zoned clusters or rural residential planned unit developments,
these substandard lots may be modified where consistent with the
following criteria. Parcels which meet all of the following criteria are
eligible for reconfiguration and reduction in size subject to a Type II
review:
a. Existing parcel(s) is:
(1) Smaller than the minimum lot size established for new lots in the
applicable zoning district. Parcels which meet the minimum lot size may
be adjusted as a part of this process, but may not be decreased below the
established minimum lot size;
(2) Determined to be legally created, and be reasonably buildable.
Within the FR-80, FR‑40 and AG-20 districts, this section authorizes lot
reconfiguration only where existing divisions are determined to have a
reasonable probability of developing. For the purposes of this section the
review authority shall determine whether the existing lots are reasonably
buildable by considering the following: road access, septic suitability,
topography, costs of providing infrastructure and the presence of
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o

Lots will be smaller than
minimum of 20 acre zone
– down to one acre

o

Does not require
farmstead home

o

Administrative process

Must demonstrate a public
benefit
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sensitive lands.
b. Proposed parcel(s) results in the following:
(1) No additional parcels;
(2) Have septic suitability approval;
(3) Have adequate potable water at the time of occupancy, subject to
Section 40.370.020;
(4) Each resulting legal nonconforming parcel shall be at least one (1)
acre in size with a minimum width of at least one hundred forty (140)
feet; and
(5) In addition, within the FR-80, FR-40 and AG-20 districts:
(a) The location of the resulting reconfigured lots shall have the least
impact on sensitive and resource lands;
(b) Access to reconfigured lots shall meet the minimum standards
necessary to obtain a building permit;
(c) The remainder lot shall not be further subdivided or reduced in size
unless the affected property is included within an urban growth
boundary;
(d) Reconfigured lots shall not be further adjusted by boundary line
adjustment without approval under this section;
c. Reconfigured lots shall result in achieving one (1) or more of the
identified public interest issues in Section 40.210.010(D)(1).
3. Lot Requirements. The setback, dimensional, use and height
standards for these lots shall be as established for the Rural-5 (R-5)
district except that reductions in side and rear setbacks shall be granted
where necessary to permit construction of a dwelling on the parcel;
providing, when the parcel is abutting, or surrounded by, property zoned
for resource uses, the minimum setback from those property lines shall
be fifty (50) feet for all structures.
4. The review authority may impose conditions on the lot
reconfiguration to further the purposes of this section.
5. Lot reconfigurations shall be finalized upon the filing of a record of
survey or covenant.
Lewis County – Agricultural Land Clustering
The minimum lot area for any new subdivision, short subdivision, large lot
subdivision or exempt segregation of property shall be as follows, except
for parcels to be used for uses and activities provided under LCC
17.30.610 through 17.30.640:

•

More flexible minimum lot size
(+/- 5 acres) because clustering
only allowed on non-prime
soils

(1) Development Standards - Division of Land for Sale or Lease. The
minimum lot area for subdivision of agricultural resource lands shall be
20 acres; provided, however, that a residential subdivision of land for sale
or lease, whether lots are over or under five acres in size, may be
approved under the following circumstances:
(a) The total density of residential development on the entire contiguous
ownership, including existing dwellings, is not more than one unit per 20
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acres;
(b) Adequate water and provisions for septic capacity are in fact present;
(c) Development of the subdivision affects none of the prime soils on the
contiguous holdings at the time of the adoption of the ordinance codified
in this chapter, including all roads and accessory uses to serve the
development;
(d) The plat shall set aside the balance of the prime farmlands in a
designated agricultural tract;
(e) The plat shall contain the covenants and protections set out in the
following language: NOTICE AND COVENANT [Generally a right to farm
provision]

•

A. The county requires compliance with this chapter for lawfully created
parcels of record as of the date of approval of the ordinance approving
this chapter. ***

Clustering required for any
land divisions in Primary Ag-40
and 70% of parent parcel to
remain in agriculture

•

B. Cluster developments are permitted only in the Primary Agriculture-40,
General Agriculture-20 and Agriculture Residential-10 zones subject to
approval of an appropriate land division designed in compliance with the
provisions of this chapter.

Clustering or standard lots
allowed in General Ag-20,
provided 70% of each lot is
maintained as resource use

•

Ag-10 required to cluster and
85% of parcel must remain in
agriculture

•

Can use cluster subdivision or
PUD process – with PUD can
vary the minimum lot
standards of clustering
regulations

•

Minimum parcel size is 1 acre,
average parcel size is 2 acres,
and maximum size of cluster
lot is 3 acres; a parcel
containing farm buildings can
be larger at 10 acres

•

Maximum numbers of lots in a
cluster depend on water
availability and range from 4 to
12

•

Buffer/setbacks required from
adjacent parcels

•

Can transfer density from one
agricultural zone to another

Walla Walla County – Agricultural Land Clustering
17.31.020 - Applicability.

***
E. The creation of parcels through a planned unit development shall be
allowed to vary from the minimum lot size requirements provided that
the planned unit development is otherwise consistent with all other
requirements of this chapter.
F. Divisions of land into twenty-acre lots in the General Agriculture 20
zone on lands included in the areas identified as being either "primary
significance" or "unique land" as shown on maps of the county's
comprehensive plan shall be allowed so long as a minimum of seventy
percent of each lot is maintained and preserved for a resource use
through a notation on the face of any recorded plat or short plat.
17.31.060 - Design requirements.
Cluster developments shall be designed and approved in accordance with
the following requirements:
A. Cluster developments will be allowed only at the density permitted by
the assigned zoning.
B. The minimum land area needed to implement a cluster development is
as follows:
1. Primary Agriculture-40 zone: eighty acres;
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Jurisdiction
2. General Agriculture-20 zone: forty acres;
3. Agriculture Residential-10 zone: twenty acres.

Notes
when properties are in
contiguous ownership

C. Cluster developments do not have to comply with minimum lot size
requirements specified by the assigned zoning.
D. All required infrastructure improvements to serve the development,
such as potable water, wastewater disposal, and access to public roads
shall occur concurrent with development.
E. Cluster development lot width shall be a minimum of one hundred fifty
feet.
F. Cluster developments may occur in phases.
G. New residential parcels in the forty- and twenty-acre zones shall not
be created in more than two sites in a single development parcel and
shall otherwise comply with the requirements of the county's subdivision
ordinance in WWCC Title 16 (Subdivisions). New residential parcels on
lands in the ten-acre zone shall not be created on more than four sites in
a single development.
H. With the exception of developments within the Agriculture
Residential-10 zone, at least seventy percent of the overall development
site shall be maintained and preserved for a resource use through a
recorded instrument approved by the director. In the Agriculture
Residential-10 zone, at least eighty-five percent of the overall
development site will be maintained and preserved for a resource use
through a recorded instrument approved by the director. Resource use
shall include all permitted and conditional uses and buffer requirements
in the Agriculture Residential-10 zone other than residential lots.
I. Within the Primary Agriculture-40 acre zone and the General
Agriculture-20 acre zone, the maximum number of parcels smaller than
the minimum parcel size is specified by the assigned zoning, and shall
comply with the following limits:
1. Where there are existing domestic and irrigation water rights, no more
than twelve smaller parcels shall be created;
2. Where there are existing irrigation water rights only, no more than
eleven smaller parcels shall be created;
3. Where there are no existing water rights (domestic nor irrigation), no
more than four smaller parcels shall be created.
J. Within the Agriculture Residential-10 acre zone, the maximum number
of lots will be calculated at a rate of one unit per ten acres.
K. Sufficient water to serve both domestic and residential irrigation needs
must in fact be present and shall be required. ***
L. Wellhead protection zones shall be overlapped to the extent possible.
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M. Cluster developments shall comply with all applicable county and
state health requirements for water and sewage disposal.
N. A farm center parcel containing farm-related buildings can be up to ten
acres in size, and is not to be included in the average lot size calculation,
provided the new property line follows the perimeter of the existing farm
center footprint comprised of such structures as a home, outbuildings,
equipment storage areas, barns and corrals.
O. No parcel in the cluster development, except a farm center parcel with
existing building or a resource parcel, shall exceed three acres in area.
P. The average lot size of the smaller parcels shall not exceed two acres in
size.
Q. The buffer space shall be a minimum of fifty feet from the adjacent
resource parcel to any dwelling in the cluster development. All required
buffers between the resource parcel and the smaller development
parcels shall be provided within the new lots, and shall not encumber the
resource parcel.
R. Setbacks.
1. For all nonfarm-related development within agricultural resource areas
or on lands adjacent to or abutting agricultural resource lands: all
structures shall maintain a minimum setback of fifty feet from land
designated for agricultural purposes; provided, however, the appropriate
authority may reduce the setback through a variance where:
a. The owner requesting the administrative variance records an
agricultural easement for the benefit of the abutting commercial
farmlands of significance, granting a right to all normal and customary
agricultural primary or accessory practices in accordance with
recommended best management practices in Walla Walla County.
S. Public access that meets applicable county standards shall be available
to the development site that meets applicable county standards.
T. A right-to-farm covenant shall be recorded with the land division.
U. Owners of cluster lots created under the provisions of this chapter
shall prevent the spread of noxious weeds. All development approvals
shall include this requirement on the face of the land division and
recorded with the county auditor and in a covenant enforceable by an
adjacent property owner (see Washington State Noxious Weed List).
V. Prior to issuance of a permit for lots in a cluster development, the
property owner(s) shall acknowledge that the site is in or near
agricultural lands through a recorded statement filed with the county
auditor that is binding upon future owners, heirs and successors.
W. A land division approved under the authority of this chapter shall
include a note on the recorded land division instrument stating that the
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acreage shall not be used more than once for determining the allowable
number of units. The applicant shall denote on the land division
instrument the specific acreage used for determining the proposed new
lots.
X. Cluster lot density can be transferred from contiguous parcels in the
same ownership but in different resource lands zoning districts (from
Agricultural Resource-40 or Agricultural Resource-20 to Agricultural
Resource-10).
Y. In the Agricultural Residential-10 zone, contiguous parcels in common
ownership can be changed through the use of boundary line adjustments
to create parcels that can subsequently be divided using the clustering
provisions of this chapter.

•

Size of building envelopes
limited to 10,000 s.f. and
building envelopes must be
recorded on the subdivision;
2.5 acre max. parcel size

***

•

(vii) Structural Uses. The residential parcels and the area proposed for
agriculture and/or open space preservation is not to be development
with structural uses other than those which meet the following
standards:

Agricultural management plan
required for remainder lot to
ensure viability and provide
management measures

•

Buffers required along the
cluster residential to separate
from agricultural use

•

Clusters are to avoid visibility
in coastal zone management
area (equivalent of SMP
jurisdiction)

County of San Luis Obispo, Title 23 Coastal Zone Land Use Ordinance
Amendments Environmental Review Draft August 2011
Undergoing economic and environment review
(4) Protection of Agriculture

(e) Development envelopes for residential uses on the residential parcels
shall not exceed 10,000 square feet, excluding area necessary for: (1) a
driveway or site access; (2) onsite septic system (subsurface); (3) water
supply/well; and (4) other incidental residential uses. Development
envelopes shall be located on slopes less than 20 percent on areas
outside of Environmentally Sensitive Habitat (ESHA). All development
shall avoid and buffer adjacent ESHA, including wetlands, riparian areas,
and other identified sensitive habitats. These envelopes shall be
delineated on the recorded map's additional mapsheet.
(viii) Agricultural Management Plan. Subdivisions shall include a
management plan identifying the existing and potential agricultural uses
of the agricultural/open space parcel including any necessary
management measures to assure protection of environmentally
sustainable agriculture, including protection of sensitive habitats such as
wetlands and riparian areas, and minimizing erosion.
(5) Residential Cluster Parcels. The design and development of an
agricultural cluster project shall be consistent with the following
standards:
(i) Parcel size. A residential cluster parcel shall be 2.5 acres. Larger parcels
sizes may be required to accommodate agricultural buffers with a
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maximum residential cluster parcel size of 5 acres.
(ii) Site design and development standards. Residential cluster parcels
shall be located and clustered to provide the maximum protection of
agricultural land located both on and off-site. Project design and
development shall be as follows:
(a) Parcel layout. The residential cluster parcels shall be configured so
that property lines are immediately adjacent and physically contiguous to
each other and located within a single cluster development area. A
maximum of two cluster development areas may be approved only if
such a design reduces environmental impacts. Residential parcels shall be
located as close as possible to existing access roads and new road or
driveway development shall be avoided to the maximum extent feasible.
(b) Allowed development area. Residential development shall be limited
to no more than 5 percent of the project site. Residential development
components include but are not limited to residential cluster parcels,
roadways and access drives, water and wastewater systems, agricultural
buffers, drainage basins, and any other areas of the project site that may
be removed from agricultural production to accommodate the proposed
residential development. No residential component shall be located on
prime agricultural soils.
(c) Limited structural uses allowed. Each residential cluster parcel shall be
limited to one single family residence and residential accessory
structures.
(d) Agricultural buffers. Residential building sites and access drives shall
be located within the boundaries of the overall ownership. Residential
building sites and access drive shall also maintain sufficient separation
from on-site agricultural resources and exterior property lines, in order
for the Review Authority to make the finding specified in Subsection i.5.
The agricultural buffers shall be for both existing and potential
agricultural uses, consistent with agricultural buffer policies adopted by
the Board. All agricultural buffers shall be located within the residential
development area of the project.
(e) Water and wastewater systems. Each proposed residential cluster
parcel shall be designed and developed to provide for individual on-site
water and wastewater systems.
(f) Habitat protection. Residential development shall be located to ensure
maximum protection of sensitive habitats and minimize erosion.
(6) Visual Resources. Clustered lots and related infrastructure proposed in
compliance with this section shall comply with applicable Coastal Plan
Policies and the following:
(i) Roads and building sites shall be located so that they are not visible
from public roads and other public viewing locations unless allowing such
a design would result in better protection of agricultural resources and/or
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ESHA.
(ii) Driveways and connecting roads visible from public viewing areas shall
be avoided to the maximum degree feasible. Any unavoidably visible
driveways and connecting roads shall be sited and designed, including
screening (e.g., landscaping, etc.), in such a way as limit reduce visibility
and visual impacts of said driveways/roads to the maximum degree
feasible.
(iii) Where permitted, new development shall avoid impacts on public
views from public roads, trails, and other recreational areas. Access road
development shall minimize site disturbance and be the minimum
necessary to provide safe access to the site.
(vi) New development visible to the public shall provide for protection of
rural agricultural design/character for buildings.
(v) Any necessary road development in the public viewshed seaward of
Highway One shall be mitigated through the provision of public viewing
areas such as lateral accessways or other publically available viewing
areas.
(7) Site Access. Subdivisions shall be allowed only on land with access to
an existing paved, county or state maintained road. ***
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Chapter 20.40
AGRICULTURE (AG) DISTRICT
Sections:
20.40.010 Purpose.
20.40.050 Permitted uses.
20.40.100 Accessory uses.
20.40.130 Administrative approval uses.
20.40.150 Conditional uses.
20.40.200 Prohibited uses.
20.40.250 Minimum lot size and land subdivision.
20.40.350 Building setbacks.
20.40.450 Lot coverage.
20.40.650 Development criteria.
20.40.651 Landscaping.
20.40.652 Drainage.
20.40.662 Use of natural resources.
20.40.010 Purpose.
The primary purposes of this district are to implement the agricultural designation of the Comprehensive Plan,
established pursuant to RCW 36.70A.170, preserve, enhance and support the production of food and fiber in
Whatcom County to maintain a sufficiently large agricultural land base to ensure a viable agriculture industry and
to maintain the economic feasibility of supporting services. Whatcom County supports agricultural activities as the
highest priority use in the Agriculture District, with all other uses being subordinate to agricultural activities.
Whatcom County seeks to minimize conflict with surrounding zoning districts, in conjunction with Chapter 14.02
WCC, Right to Farm. In order to limit the further fragmentation of the commercial agricultural land base, the
Agriculture District includes smaller areas of land with poorer quality soils or nonagricultural uses, which do not
meet the definition of agriculture lands of long-term commercial significance. A secondary purpose of this district
is to serve as a holding district when located within the urban growth area Comprehensive Plan designation to
allow agricultural uses in the near term while protecting the area from suburban sprawl and preserving the
potential for future urban development consistent with the protection of the resource land. (Ord. 2009-071 § 2
(Exh. B), 2009; Ord. 2005-079 § 1, 2005; Ord. 2001-020 § 1 (Exh. 1 § 1), 2001).

….
20.40.250 Minimum lot size and land subdivision.
(1) The minimum lot size in the Agriculture District is 40 acres, except as provided for in WCC 20.40.251 and
20.40.252 and 20.40.253.
(a) Standard Lot Width and Depth: The minimum length to width ration is five to one. The terms “length”
and “width” refer to the average length and average width of the parcel.
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(b) For lots created or rearranged pursuant to WCC 20.40.251 and 252, the following lot width and depth
shall apply:

Minimum Width at Street
Line

Minimum Width at Bldg. Line

Minimum Mean Depth

70′

80′

100′

(2) All divisions of land in the Agriculture District shall proceed in accordance with the local and state subdivision
laws.
(3) Boundary line adjustments shall not make a lot substandard or further substandard, except as provided for in
WCC 20.40.251 and 20.40.252.
(4) Agricultural parcel reconfigurations are allowed to rearrange buildable lots of record established as provided
for in WCC 20.40.251 and 252.
.251 It is the intent of this section to allow divisions which benefit the long-term viability of agriculture. This
section describes the requirements for division or modification of parcels within the agricultural district that would
result in substandard parcels or make existing substandard parcels further substandard.
Requests for land division or , boundary line adjustment, or agricultural parcel reconfiguration in the Agriculture
District shall be made on forms provided by the department and will be reviewed administratively. An additional
application, deemed sufficient to initiate subdivision or, boundary line adjustment review by planning and
development services, must be submitted within 24 months of the administrative approval granted pursuant to
this section. All divisions must comply with the following provisions:
(1) No divisions or, boundary line adjustments, or agricultural parcel reconfigurations shall result in an increase in
allowable density; and
(2) Additional acreage gained through a boundary line adjustment or agricultural parcel reconfiguration shall not
be considered in the total acreage calculations for determining density; and
(3) An agricultural use covenant is placed on the nonresidential lot created by land division, boundary line
adjustment, or agricultural parcel reconfiguration provided for in WCC 20.40.251 and 252 and granted to Whatcom
County. The covenant is an interest in real property under the provisions of RCW 64.04.130 and will be held in
trust by Whatcom County. The covenant will remain in effect until a court of competent jurisdiction finds that it is
no longer possible to commercially use the property for the production of food or agricultural products. In lieu of
granting an agricultural use covenant to Whatcom County, the property owner may convey a substantially similar
conservation easement to a nonprofit Whatcom County-based land trust or other qualified conservation
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organization as defined in RCW 84.34.250. (3) The following plat restriction is required, prior to recording, on the
nonresidential lot of all divisions of land provided for in WCC 20.40.252:
No further division or residential structure shall be allowed on this parcel until and unless changes in the zoning of this property
occur which would result in additional development density.

(4) Deed restrictions are required for all agricultural short plats, boundary line adjustments or agricultural parcel
reconfigurations allowed under WCC 20.40.251 and 20.40.252. The following language must be placed on the deed
and tract map of the nonresidential portion of the adjusted parent parcels prior to recording:
The development density of the original parcel (parent parcel) remains with legal description _______.
The _______ (# of acres) appended through boundary line adjustment [or agricultural parcel
reconfiguration] to legal description __________ (receiving parcel) shall not be included in calculations to
determine total development density for the receiving parcel.

.252 Maximum Lot Size Exceptions.
(1) Exceptions to Lot Size. The creation of a lot less than the minimum size established in WCC 20.40.250(1) is
permitted only when the subject application meets the standards contained in WCC.20.40.252 (2) through (6).
(2) A farmstead parcel as defined in WCC 20.97.132 may be created subject to the following standards:
(a) There is an existing farmstead home site, or a parcel is created for the sole purpose of a farmstead
home site, provided that the site and parcel are subject to the standards of this section.
(b) The base maximum for the farmstead home parcel shall be no greater than 1.0 acre in size, except as
follows:
(i) A greater area is determined necessary by the health officer pursuant to Chapter 24.05 OnSite Sewage System Regulations;
(ii) A greater area is determined necessary by the responsible official to accommodate a
driveway or other access necessary for the farmstead parcel;
(iii) Unless substantial evidence is provided by the responsible official indicating the location is
not feasible, wells shall also be located within farmstead home site. Wells located outside of the
farmstead home site area shall be sited to minimize potential impacts on agricultural activities.
(iv) The inclusion ofThere is an existing agricultural structure(s) within the farmstead home site
parcel shall be allowed if the farmstead home site parcel does not exceed three acres, and if and
any of the following criteria are met:
(aA) The separation between the agricultural structure(s) and the primary residential
structure is less than 150 feet; or
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(bB) Current use of the agricultural structure(s) is not related to an agricultural activity;
or
(cC) There is a low potential for future use of the agricultural structure(s) to be
associated with an agricultural activity due to physical condition or compatibility with
agricultural practices; or
(dD) Water is not available for use at the agricultural structure(s).
(1c) Separation of the Farmstead Home Site Parcel. The maximum lot size for the home site parcel shall be
determined by the following criteria for approval:
(i) The area of the parcel containing the farmstead home site, whether the home exists or is to be
added, is limited to the minimum amount required to encapsulate structures, parking areas,
driveways, septic systems, wells, and landscaping required setbacks; and
(aii) The farmstead home site parcel shall be less than one acreone acre, unless the existing
residential structure(s) and/or well and septic constraints require a larger parcel, but shall not
exceed three acres unless the exceptions in (2)(b) apply and the applicant has demonstrated that
the minimum parcel area is proposed. The maximum size of a farmstead parcel shall not exceed
three acres in total area; and
(iii) The farmstead parcel and farmstead home site meet the siting criteria contained in WCC
20.40.650; and
(biv) The A remainder parcel shall be created equal to or greater than 10 nominal acres; and
(cv) The remainder parcel shall have no existing residential development and no development
rights, and an agricultural use covenant condition containing the language as provided in WCC
20.40.251(3) shall be included on the short plat for the remainder parcel prior to final approval;
and
(dvi) The applicant and his or her heirs provide right of first purchase for a period of not less than
60 days through deed restriction to the original purchaser and subsequent purchasers of the
remainder parcel for purchase of the farmstead home site parcel before they are offered on the
open market; and
(evii) A right to farm disclosure statement as provided for in WCC 14.02.040(B) will be signed by
the farmstead home site owner and subsequent purchasers of the farmstead home site parcel,
and recorded as per WCC 14.02.040(A)(1) and 14.02.050; and
(fviii) All land division shall comply with the appropriate map and recording provisions of WCC
Title 21; and
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(gix) The overall submittal shall comply with WCC 20.40.250 et seq.
(23) Boundary line adjustments for the purpose of reducing the acreage below the minimum lot size as provided by
WCC 20.40.250(3) of an existing farmstead home site parcel if such boundary line adjustment complies with the
following provisions:
(a) The minimum parcel size is the area necessary to accommodate a house site which meets the
applicable dimensional requirements of all applicable codes and provides a remainder (appended) parcel
equal to or greater than 10 nominal acres; and
(b) The farmstead home site parcel and boundary line adjustment application shall be less than one acre,
unless the site, existing structure and/or well and septic constraints require a larger parcel, but shall not
exceed three acresmeet the size and performance standards of WCC 20.40.252(2)(a),(b), and (c), and the
siting criteria of WCC 20.40.650; and.
(c) The appended parcel shall have no development rights and a condition containing the language as
provided in WCC 20.40.251(4) shall be included on the deed for the appended parcel prior to final
approval; and
(d) The applicant and his or her heirs provide right of first purchase for a period of not less than 60 days
through deed restriction to the original purchaser and subsequent purchasers of the remainder parcel for
purchase of the farmstead home site parcel before they are offered on the open market; and
(e) A right to farm disclosure statement as provided for in WCC 14.02.040(B) will be signed by the
farmstead home site owner and subsequent purchasers of the farmstead home site parcel, and recorded
as per WCC 14.02.040(A)(1) and 14.02.050; and
(f) All land division shall comply with the appropriate map and recording provisions of WCC Title 21; and
(g) The overall submittal shall comply with WCC 20.40.250 et seq.
(4) Parcels are reconfigured and finalized according to the agricultural parcel reconfiguration process established in
Chapter 21.03, Exempt Land Divisions, Boundary Line Adjustments, and Agricultural Parcel Reconfigurations, and
when meeting the following performance standards:
(a) Existing parcels to be reconfigured are:
(i) Smaller than the minimum lot size established for new lots in the Agriculture district. Parcels
which meet the minimum lot size may be adjusted as a part of this process, but may not be
decreased below the established minimum lot size;
OR
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(i) Smaller than the minimum lot size established for new lots in the Agriculture district. Parcels
which meet the minimum lot size may be adjusted as a part of this process, provided the
reconfiguration meets the provisions of (4)(b) below;
(ii) Determined to be legally created and buildable pursuant to WCC Title 21.01.180.
(b) Proposed parcel(s) results in the following:
(i) No additional parcels; and
(ii) A remainder lot is established per the standards of WCC 20.40.252(2)(c); and
(iii) The siting criteria of WCC 20.40.650 are met and development standards of WCC 20.40.250
et seq. are met; and
(iv) Reconfigured lots shall result in achieving two (2) or more of the identified public interest
issues as follows:
(A) Expand the amount of commercially viable resource land under contiguous single
ownership; and/or
(B) Protect and buffer designated resource lands; and/or
(C) Reduce impervious surfaces, such as by reducing the amount of road and utility
construction required to serve reconfigured lots, or by reducing the amount
impervious area for nonagricultural uses that could otherwise occur without parcel
reconfiguration; and/or
(D) Reduce the total number of lots of record through voluntary consolidation; and/or
(E) Produce a farm management plan approved through the Whatcom Conservation
District or WA Department of Agriculture that demonstrates increased viability of
the agricultural operation through the agricultural parcel reconfiguration; and
(viii) Reconfigured lots shall not be further adjusted by boundary line adjustment without
approval under this section.
(c) The responsible official may impose conditions on the agricultural parcel reconfiguration to further the
purposes of this section.
(3) The division is to allow for the realization of a security interest entered into for the purpose of financing a new
house; provided, that the divided parcel shall not be sold separately from the farm except in the event of
foreclosure or forfeiture, pursuant to the criteria of subsection (1) of this section.
(45) The division is for the purpose of public facilities for health and safety use or expansion of such uses pursuant
to WCC 20.40.251; provided, that:
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(a) The division or boundary line adjustment will not adversely affect the surrounding agricultural
activities; and
(b) The applicant has demonstrated to the administrator’s satisfaction that the siting of the proposed use
cannot be located in an adjacent zoning district or alternative site, if the area is intensively farmed.
.253 Consolidation of adjacent tracts in the same ownership shall be required in accordance with 20.83.070 in
approval of any subdivision, short subdivision, agricultural parcel reconfiguration, or boundary line adjustment in
the Agricultural District. The County may waive the permit fee for a boundary line adjustment or agricultural parcel
reconfiguration where adjacent lots of record are not in the same ownership and are consolidated voluntarily for
purposes of the agricultural parcel reconfiguration, or boundary line adjustment.
.254 The burden of establishing intent in and legal proceeding relating to a transaction accomplished or proposed
under the authority of this section shall be upon the land owner or purchaser. (Ord. 2005-073 § 1, 2005; Ord.
2001-020 § 1 (Exh. 1 § 1), 2001; Ord. 98-083 Exh. A § 46, 1998; Ord. 91-013, 1991; Ord. 91-005, 1991; Ord. 87-84,
1987).
20.40.350 Building setbacks.
Building setbacks shall be administered pursuant to WCC 20.80.200 (Setback Requirements). Building setbacks for
parcels of less than five nominal acres shall be administered pursuant to WCC 20.80.255.20.80.282(3). (Ord. 2001020 § 1 (Exh. 1 § 1), 2001; Ord. 86-42, 1986).
20.40.450 Lot coverage.
No structure or combination of structures, including accessory buildings, shall occupy or cover more than 25
percent of the total area of the subject parcel. Exceptions to the maximum lot coverage may be allowed when any
of the following can be demonstrated:
(1) Proposed structures, in excess of the allowed maximum lot coverage, are located on lesser quality soils.
(2) Proposed structures in excess of the allowed maximum lot coverage support additional agricultural production
on parcels other than the subject parcel.
(3) Expansion of facilities that were in operation prior to the adoption of the ordinance codified in this section if it
can be demonstrated that substantial on-site investment has been made and location of additional structures offsite would cause an economic hardship to the farm operation. (Ord. 2006-048 § 1 (Exh. A), 2006).
20.40.650 Development criteria.Siting Criteria
(Ord. 2001-020 § 1 (Exh. 1 § 1), 2001; Ord. 96-056 Att. A § A1, 1996)The following siting criteria shall apply to
farmstead lots and to lots modified through agricultural parcel reconfiguration or boundary line adjustment and to
new non-agricultural structures on such lots.
[651] New Structures: The following criteria shall apply to siting new non-agricultural structures:
(1) Siting of all structures in the Agriculture district shall minimize potential impacts on agricultural activities.
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(2) When no structures or no compatible structures exist on the subject property or adjacent properties, new
structures shall be located in a corner of the property adjacent to public roads or public rights of way if no roads
exist.
(3) The development, including, but not limited to, structures, parking areas, driveways, septic systems, wells,
setbacks and landscaping, shall be contained within the farmstead home site consistent with WCC 20.40.252(2).
(4) When compatible structures exist on the subject property or adjacent properties, siting of new structures shall
comply with the following prioritized techniques:
(a) Locate new structure(s) within the existing, developed area of any compatible structure(s) in the
same ownership, and utilize the existing access road.
(b) When the provisions of Subsection (4)(a) of this section are not possible, locate new structure(s)
within the existing, developed area of any compatible structure in the same ownership.
(c) When the provisions of Subsection (4)(a) or (4)(b) of this section are not possible, site new
structure(s) to achieve minimum distance from any existing compatible structure on either the subject
property or an adjacent property.
[652] New or Modified Parcels. The location of vacant farmstead parcels or parcels arranged through agricultural
parcel reconfiguration shall be consistent with the following siting criteria and standards:
(1) Parcels shall be no less than 1 acre and no greater than 3 acres pursuant to WCC 20.40.252(2).
(2). Parcels shall be located and arranged to provide the maximum protection of agricultural land located both on
and off-site. Parcel design and development shall be as follows:
(a) The residential parcels shall be configured so that property lines are immediately adjacent and
physically contiguous to each other. A maximum of two development areas containing no more than
three (3) lots each may be allowed. The responsible official may require that the two clusters be
separated by up to 500 feet to minimize the visibility of the future development and reinforce the
purposes of the zone; and
(b) Residential parcels shall be located as close as possible to existing public roads, or if none abut the
property then to existing access roads. New road or driveway development shall be avoided to the
maximum extent feasible; and
(c) Except for parcels that recognize existing farmsteads, residential parcels shall be located in the corners
of the parent properties to the extent feasible to maximize the remainder lot configuration and farmable
area; and
(d) Except for reconfigured parcels that recognize existing farmsteads, each reconfigured parcel shall be
limited to one single family residence and residential accessory structures; and
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(e) Residential building sites and access drive shall maintain sufficient separation from on-site agricultural
resources and exterior property lines. The setback, lot coverage, and height standards for reconfigured
lots shall be as established in WCC 20.40.350 to 450. The overall submittal shall comply with applicable
provisions of “New Structures” in WCC 20.40.651 et seq; and
(f) Applicants shall verify that reconfigured parcels or farmstead parcels do not result in a location of the
residential parcel within a point of withdrawal or place of use of any water rights on the affected parcels ;
and
(g) All development shall avoid critical areas and their buffers consistent with WCC Chapter 16.16; and
(h) The farmstead parcel or reconfigured parcels avoid prime soils to the extent feasible. Where the site is
predominantly in prime soils and such cannot be avoided, the applicant shall demonstrate that:
(i) the parcels are sized to be as small as feasible pursuant to WCC 20.40.252(2); and
(ii) located to maximize the agricultural use of the remainder lot; and
(iii) achieve the most suitable locations for parcels in terms of minimizing roads, allowing for
water availability, and septic suitability.
(3) Applicants proposing a farmstead parcel or agricultural parcel reconfiguration may propose a
substitute performance standard in place of a listed standard in 652(2) provided that the applicant
submits a written justification demonstrating the substitute standard better or equally meets the
purposes of the zone in WCC 20.40.010 and the public benefits described in WCC 20.40.252(4)(b)(iv).
Such substitution shall be considered at the administrator’s discretion.

….
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Chapter 20.80
SUPPLEMENTARY REQUIREMENTS
Sections:
20.80.210 Minimum setbacks.
20.80.230 Measurement of setbacks.
20.80.250 Special setbacks provisions by district.
20.80.252 Rural District.
20.80.255 Agriculture District.
20.80.258 All districts.

….
20.80.210 Minimum setbacks.
(5) Setbacks. For the purposes of this chapter, the road classification used to determine setback requirements
shall be as set forth in this section. In the event a particular road is not listed in this section, the department of
public works shall determine the classification, which classification shall be based on the Whatcom County
Development Standards or such other local, state or federal roadway standards as the department of public works
deems appropriate.
(a) Setback Requirements of All Districts.
(i) No manure lagoon or other open pit storage shall be located closer than 150 feet from any
property line, or in a manner which creates any likelihood of ground water pollution or other health
hazard.
(ii) All manure storage shall be protected from a 25-year flood and shall be located 50 feet from
irrigation ditches and waterways, 50 feet from the ordinary high water line of any lake or waterway;
provided, that best management practices as determined by the Whatcom County Conservation
District are in place. If the best management practices are not in place, 300 feet shall be substituted
for 50 feet.
(iii) In all districts where a single-family residence is a primary permitted use, a building permit may be
issued for the construction of a replacement dwelling on the same lot; provided, that the owner
agrees by filing a statement with the building official that the old dwelling will be demolished,
removed or converted to another permitted use upon completion of the new dwelling.
(iv) A 10-foot setback from the international border between Canada and the United States shall be
maintained as an open space vista. The 10-foot setback area may be used for landscaping, agriculture,
and natural vegetation. Structures may only be built within the 10-foot setback area after approval
from the International Boundary Commission.

13
Prepared by BERK & Whatcom County PDS staff

Modified Draft: June 12, 2012

(b) Setbacks Table.
***

Resource Lands Setbacks

Agricultural (AG)
Road Type

Other

Commercial,

Collector

Minor

Local

Neighborhood

Minor

Side

Rear

Industrial, I-5, State

Arterials or

Collectors

Access

Collector

Access

Yard

Yard

Hwys, Principal &

Major Collectors

20'

20'

Streets

Streets

Minor Arterials
50'

50'

50'

50'

50'

50'

1. The 50-foot front yard setback requirement for new buildings or additions may be waived if the zoning administrator
finds the new building or addition is located along the same building line(s) of existing structures and will result in no
additional encroachment and the public interest, safety and health are protected; provided, that for a new building the
applicant shall also demonstrate that the proposed location is necessary for the economic viability and the continued
operation of the agricultural use.
2. The minimum separation between new residences not located on the same property and farm uses such as barns, pens,
milking sheds, or areas used to contain, house or feed animals or store manure or feed shall be 300 feet. New farm uses
such as barns, pens, milking sheds, or areas used to contain, house or feed animals or store manure or feed shall be situated
at least 150 feet from existing residences not located on the same property. Expansion of existing facilities within the 150foot buffer, providing such expansion is not closer to a neighbor’s residence, and pastures are excluded from this section’s
requirements.
3. Parcels of less than five nominal acres shall have the following minimum setbacks:
Front yards:
– Primary arterials and secondary arterials: 45 feet.
– Collector arterials: 35 feet.
– Neighborhood collectors, local access streets: 25 feet.
– Minor access streets: 20 feet.
Minimum front yard requirements can be reduced by the zoning administrator for agricultural parcel reconfigurations,
boundary line adjustments, or farmstead parcels established through WCC 20.40.252. if the applicant demonstrates better
placement of the structures in relation to critical areas or prime soils and goes through the approval process in WCC 21.03,
but in no case shall be less than 20 feet.
Side yards: minimum side yard setbacks shall be five feet. For agricultural parcel reconfigurations, boundary line
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adjustments, or farmstead parcels established through WCC 20.40.252, the exterior side yard and exterior rear yard
requirements of habitable structures shall be 30 feet.
Rear yards: minimum rear yard setbacks shall be five feet.
4. A 10-foot setback from the international border between Canada and the United States shall be maintained as an open
space vista. The 10-foot setback area may be used for landscaping, agriculture, and natural vegetation. Structures may only
be built within the 10-foot setback area after approval from the International Boundary Commission.
***

20.80.255 Agriculture District.
(1) The 50-foot front yard setback requirement for new buildings or additions may be waived if the zoning
administrator finds the new building or addition is located along the same building line(s) of existing structures and
will result in no additional encroachment, the public interest, safety and health are protected; provided, that for a
new building the applicant shall also demonstrate that the proposed location is necessary for the economic
viability and the continued operation of the agricultural use.
(2) The minimum separation between new residences not located on the same property and farm uses such as
barns, pens, milking sheds, or areas used to contain, house or feed animals or store manure or feed, shall be 300
feet. New farm uses such as barns, pens, milking sheds, or areas used to contain, house or feed animals or store
manure or feed, shall be situated at least 150 feet from existing residences not located on the same property.
Expansion of existing facilities within the 150-foot buffer, providing such expansion is not closer to a neighbor’s
residence, and pastures are excluded from this section’s requirements.
(3) Parcels of less than five nominal acres shall have the following minimum setbacks:
Front Yards:
– Primary arterials and secondary arterials: 45 feet.
– Collector arterials: 35 feet.
– Neighborhood collectors, local access streets: 25 feet.
– Minor access streets: 20 feet.
Minimum front yard requirements can be reduced by the zoning administrator for agricultural parcel
reconfigurations, boundary line adjustments, or farmstead parcels established through WCC 20.40.252. if the
applicant demonstrates better placement of the structures in relation to critical areas or prime soils and goes
through the approval process in WCC 21.03, but in no case shall be less than 20 feet.
Side Yards: Minimum side yard setbacks shall be five feet. For agricultural parcel reconfigurations, boundary line
adjustments, or farmstead parcels established through WCC 20.40.252, the exterior side yard and exterior rear
yard requirements of habitable structures shall be 30 feet.
Rear Yards: Minimum rear yard setbacks shall be five feet. (Ord. 2001-020 § 1 (Exh. 1 § 2), 2001; Ord. 99-080,
1999).

….
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Chapter 20.83
NONCONFORMING USES AND PARCELS
20.83.110 Reduction of area.
The administrator shall not cause or increase the nonconformity of lots that are substandard as to lot area
and/or lot width requirements through boundary line adjustments; provided, however, that the
administrator or hearing examiner may approve boundary line adjustments required to satisfy an
unidentified or disputed property line or to identify the same in accordance with RCW 58.04.007. In
addition, boundary line adjustments or agricultural parcel reconfigurations in the Agricultural zone in
conformance with WCC 20.40.251 and 20.40.252 shall be allowed. (Ord. 2009-031 § 1 (Exh. 1), 2009).
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Chapter 21.01
GENERAL PROVISIONS
Sections:
21.01.010 Title.
21.01.020 Purpose.
21.01.030 Authority.
21.01.040 Applicability and exemptions.
21.01.050 Interpretation, conflict and severability.
21.01.060 Enforcement and penalties.
21.01.070 Fees.
21.01.080 Administrative responsibilities.
21.01.090 Pre-application meeting.
21.01.100 Applications required.
21.01.105 Consolidated application process.
21.01.110 Complete application.
21.01.120 Time frames.
21.01.130 Underground utilities.
21.01.140 Regulatory authority for development standards.
21.01.150 Repealed.
21.01.160 City urban growth areas.
21.01.170 Hearing examiner consultation with technical advisory committee.
21.01.010 Title.
This title shall be known and may be cited as the Whatcom County land division regulations. (Ord. 2009-007 § 1;
Ord. 2000-056 § 1).
21.01.020 Purpose.
The purpose of this title is:
(1) To promote the public health, safety, and general welfare, and to protect the natural resources and the
environment.
(2) To provide for proper application of Chapter 58.17 RCW.
(3) To facilitate efficient and cost-effective land division and to ensure orderly growth and development consistent
with the Whatcom County Comprehensive Plan and the Whatcom County Code.
(4) To establish an orderly transition from existing land uses to urban development patterns in designated urban
growth areas. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
21.01.030 Authority.
This title is authorized pursuant to the authority delegated to Whatcom County under Chapter 58.17 RCW, Plats –
Subdivisions – Dedications. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
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21.01.040 Applicability and exemptions.
(1) This title shall apply to property boundary actions as defined in this title.
(2) The subdivision and short subdivision provisions of this title shall not apply to:
….
(f) A division made for the purpose of alteration by adjusting boundary lines, between platted or unplatted
lots or both, which does not create any additional lot, tract, parcel, site, or division nor create any lot, tract,
parcel, site, or division which contains insufficient area and dimension to meet minimum requirements for
width and area for a building site in accordance with the provisions of this title;

….
21.01.100 Applications required.
(1) The applicant is encouraged to seek assistance from the subdivision administrator as to which approvals are
required for a particular proposal. One or more of the following applications may be required for a particular
proposal:
(a) Exempt land division;
(b) Boundary line (lot line) adjustment or agricultural parcel reconfiguration;
(c) Short subdivision;
(d) Preliminary long subdivision;
(e) Final long subdivision;
(f) Subdivision vacations and alterations;
(g) Preliminary binding site plan;
(h) General binding site plan;
(i) Specific binding site plan;
(j) Agricultural short plat. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
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Chapter 21.03
EXEMPT LAND DIVISIONS AND, BOUNDARY LINE ADJUSTMENTS, AND AGRICULTURAL PARCEL
RECONFIGURATIONS
Sections:
21.03.010 Purpose.
21.03.020 Repealed.
21.03.030 Pre-approval.
21.03.040 Certificate of exemption.
21.03.045 Required disclosures.
21.03.050 Access on state highways.
21.03.060 Boundary line adjustments and Agricultural Parcel Reconfigurations.
21.03.070 Inactive applications.
21.03.080 Requirements for a fully completed exempt land division application.
21.03.085 Requirements for a fully completed boundary line adjustment application.
21.03.090 Repealed.
21.03.010 Purpose.
The purpose of this chapter is to establish or reference the procedure and requirements for the application, review
and approval of exempt land divisions, pursuant to WCC 21.01.040, and boundary line adjustments, and
agricultural parcel reconfigurations. The procedure is intended to provide orderly and expeditious processing of
such applications. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
21.03.020 Exemptions.
Repealed by Ord. 2009-007. (Ord. 2004-031 § 1; Ord. 2003-058 Exh. A; Ord. 2003-033 Exh. A; Ord. 2001-027 § 1;
Ord. 2000-056 § 1).
21.03.030 Pre-approval.
Applicants may request that their proposed exempt land division be reviewed by the subdivision administrator and
pre-approved using forms supplied by the planning and development services department. (Ord. 2009-007 § 1;
Ord. 2000-056 § 1).
21.03.040 Certificate of exemption.
(1) A certificate of exempt land division shall be obtained from the planning and development services department
for exempt land divisions under WCC 21.01.040(2)(b) and (k). A certificate of exempt land division shall consist of a
suitably inscribed stamp on the instrument conveying land title and shall be certified prior to the recording of the
instrument with the county auditor. County review and/or a county certificate of exemption stamp shall not be
required for WCC 21.01.040(2)(a) and (c) through (j).
(2) A certificate of exempt land division shall be approved, approved with conditions, or denied as follows:
(a) Applications shall include information required by WCC 21.03.085.
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(b) The exempt land division results in a lot(s) that qualifies as a valid land use pursuant to the Whatcom
County Code, including but not limited to lot area, lot width, building setbacks, critical areas protection or
shorelines protection.
(c) The exempt land division will not detrimentally affect access, access design, sight distance, grade, road
geometry or other public safety and welfare concerns.
(3) An exempt land division is not considered approved until said instrument has been duly stamped as exempt
and is filed for record concurrently with all applicable disclosures of WCC 21.03.045 within 12 months of preapproval. Failure to record within 12 months of pre-approval means the exempt land division application is expired
and must be resubmitted for review and approval. The time periods of this section do not include the time during
which the exempt land division was not actually pursued due to the pendency of administrative appeals or legal
actions or due to the need to obtain any other government permits and approvals for the development that
authorize the development to proceed, including all reasonably related administrative or legal actions on any such
permits or approvals. (Ord. 2009-007 § 1; Ord. 2004-031 § 1; Ord. 2002-017 § 1; Ord. 2000-056 § 1).
21.03.045 Required disclosures.
The following disclosures, if applicable, shall be recorded in the county auditor’s office and shall be filed
concurrently with all conveyances of property subject to this title:
(1) Right to farm, right to practice forestry, or mineral resource disclosures.
(2) Boundary discrepancies.
(3) Protective covenants, conditions and restrictions.
(4) Latecomers’ agreements.
(5) Significant pipeline in vicinity disclosure when the subject property is within 660 feet of a pipeline shown on
Map 12, Chapter 5 of the Whatcom County Comprehensive Plan. (Ord. 2009-007 § 1; Ord. 2004-031 § 1; Ord.
2002-017 § 1).
21.03.050 Access on state highways.
For parcels that will access onto a state highway, the applicant shall provide evidence of an approved access from
the State Department of Transportation prior to approval of the exempt land division. (Ord. 2009-007 § 1; Ord.
2000-056 § 1).
21.03.060 Boundary line adjustments and Agricultural Parcel Reconfigurations.
The purpose of this section is to provide procedures for the review and approval of adjustments or alterations to
boundary lines of existing lots of record which does not create any additional lot, tract, parcel, site or division nor
create any lot, tract, parcel, site or division which contains insufficient area and dimension to meet minimum
requirements for width and area for a building site.
(1) Procedures. Boundary line adjustments and agricultural parcel reconfigurations shall be approved, approved
with conditions, or denied as follows:
(a) Applications shall include information required by WCC 21.03.085.
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(b) Any adjustment of boundary lines must be approved by the subdivision administrator prior to the
transfer of property ownership between adjacent lots.
(c) The subdivision administrator shall make a preliminary decision on boundary line or agricultural parcel
reconfiguration applications within 45 days following submittal of a complete application or revision, unless
the applicant consents to an extension of such time period.
(d) A title insurance certificate updated not more than 60 days prior to application, which includes all
parcels within the adjustment, must be submitted to the subdivision administrator with boundary line
adjustment or agricultural parcel reconfiguration applications.
(e) All persons having an ownership interest within the boundary line adjustment or agricultural parcel
reconfiguration shall sign the final recording document in the presence of a notary public.
(2) Decision Criteria. In reviewing a proposed boundary line adjustment or agricultural parcel reconfiguration, the
subdivision administrator or hearing examiner shall use the following criteria for approval:
(a) The boundary line adjustment shall not result in the creation of an additional lot.
(b) With the exception of those boundary line adjustments or agricultural parcel reconfigurations located
within the agricultural zone, the boundary line adjustment shall result in lots which contain sufficient area
and dimensions to meet minimum requirements for width and area for a building site pursuant to this title.
(c) The boundary line adjustment or agricultural parcel reconfiguration shall be consistent with any
restrictions, depictions or conditions regarding the overall area in a plat or short plat devoted to open
space, environmental mitigation or conservation.
(d) The boundary line adjustment or agricultural parcel reconfiguration shall be consistent with any
restrictions or conditions of approval for a recorded plat, short plat, zoning permit, or development permit.
(e) The boundary line adjustment or agricultural parcel reconfiguration shall not cause boundary lines to
cross onsiteon-site sewage disposal systems or their reserve areas, prevent suitable area for on-site
sewage disposal systems, or prevent adequate access to water supplies unless suitable mitigation including,
but not limited to, the granting of utility easements is provided to the satisfaction of Whatcom County;
provided, however, in the agricultural zone only those lots with existing on-site sewage disposal systems or
potable water supplies are subject to this provision.
(f) The boundary line adjustment or agricultural parcel reconfiguration will not create a new access which is
unsafe or detrimental to the existing road system because of sight distance, grade, road geometry or other
safety concerns, as specified in adopted Whatcom County road development standards.
(g) The agricultural parcel reconfiguration shall demonstrate adequate septic and potable water suitability.
Applicants shall demonstrate adequate potable water availability per WCC 24.11. Applicants shall
demonstrate septic suitability approval pursuant to WCC 24.05.
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(3) Final Approval and Recording Required. To finalize an approved boundary line adjustment or agricultural parcel
reconfiguration, the applicant must submit to the subdivision administrator within one year of preliminary
approval final review documents meeting the requirements of approval.
(a) All persons having an ownership interest within the boundary line adjustment or agricultural parcel
reconfiguration shall sign the final recording document in the presence of a notary public.
(b) Certified legal descriptions of the lots after the boundary line adjustment or agricultural parcel
reconfiguration, together with conveyance document(s) and language clearly binding the property which is
conveyed to the remainder portion of the property, shall be prepared by a title company or licensed
surveyor for all lots affected by the boundary line adjustment or agricultural parcel reconfigurations.
(c) A title insurance certificate updated not more than 60 days prior to recording of the adjustment, which
includes all parcels within the adjustment, submitted to the subdivision administrator with boundary line
adjustment or agricultural parcel reconfiguration final review documents.
(d) A final boundary line or agricultural parcel reconfiguration map, prepared by a licensed surveyor, along
with legal descriptions, shall be prepared and submitted for review and approval. Two map copies shall be
provided for review demonstrating compliance with the preliminary boundary line adjustment or parcel
reconfiguration approval.
(e) A boundary line adjustment or agricultural parcel reconfiguration is not considered approved until the
conveyance documents have been duly stamped as exempt and is filed for record concurrently with all
applicable disclosures of WCC 21.03.045 within 12 months of approval of final documents. Failure to record
within 12 months of approval means the boundary line adjustment or agricultural parcel reconfiguration
application is expired and must be resubmitted for review and approval. (Ord. 2009-030 § 1 (Exh. 1); Ord.
2009-007 § 1; Ord. 2000-056 § 1).
21.03.070 Inactive applications.
An applicant may place an exempt land division or, boundary line adjustment, or agricultural parcel
reconfiguration application, which has not yet received preliminary approval, on hold for a cumulative maximum of
180 days. This 180-day period shall not include time the applicant is performing studies required by the county
when the study is provided within the time frame agreed to by the county and the applicant. Applications which
fail to meet these time limits will be considered expired and void. The time periods of this chapter do not include
the time during which the exempt land division was not actually pursued due to the pendency of administrative
appeals or legal actions or due to the need to obtain any other government permits and approvals for the
development that authorize the development to proceed, including all reasonably related administrative or legal
actions on any such permits or approvals. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
21.03.080 Requirements for a fully completed exempt land division application.
The following, and any other information on a form prescribed by the subdivision administrator, is required for a
complete application for exempt land divisions under WCC 21.01.040(2)(b) and (k).
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(1) Written Data and Fees.
(a) Name, address and phone number of land owner, applicant, and contact person.
(b) Intended uses.
(c) A current title report or update of title report issued no more than 60 calendar days prior to application.
(d) Assessor’s parcel number (of the parent parcel).
(e) Fees as specified in the Unified Fee Schedule.
(f) Signature of all owners as shown on title report, and authorization for any agent to act on behalf of
owners.
(2) Map Data.
(a) Name of land owner.
(b) Name of proposed land division (if an original drawing is prepared).
(c) General layout of proposed land division.
(d) Common language description of the general location of the land division.
(e) Approximate location and names of existing roads identified as either public or private.
(f) Vicinity map.
(g) Common engineering map scale/north arrow/sheet numbers (on each sheet containing a map).
(h) Section, township, range, and municipal and county lines in the vicinity.
(i) General boundaries of the site with general dimensions shown.
(j) Legal description of the land. (Ord. 2009-007 § 1; Ord. 2000-056 § 1).
21.03.085 Requirements for a fully completed boundary line adjustment or agricultural parcel reconfiguration
application.
The following, and any other information on a form prescribed by the subdivision administrator, is required for a
complete application.
(1) Written Data and Fees.
(a) Name, address and phone number of land owner, applicant, and contact person.
(b) Intended uses.
(c) A current title report or update of title report issued no more than 60 calendar days prior to application.
(d) Assessor’s parcel numbers of existing parcels.
(e) Fees as specified in the Unified Fee Schedule.
(f) Signature of all owners as shown on title report, and authorization for any agent to act on behalf of
owners.
(2) Map Data.
(a) Names of land owners.
(b) Name of proposed boundary adjustment.
(c) Common language description of the general location of the land division.
(d) Map at a common engineering scale of boundaries of existing parcels that are contributing to or
receiving land from the proposed adjustment.
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(e) Approximate location and labeling of any disputed or undetermined property lines proposing to be
resolved by the adjustment.
(f) Clear depiction of property lines proposed for adjustment which identifies existing property lines and
proposed property lines.
(g) Legal description and area of original parcels.
(h) Legal description and area of proposed adjusted parcels.
(i) Approximate location and names of existing roads identified as either public or private.
(j) Approximate location of existing buildings and existing on-site septic systems.
(k) Approximate locations of existing utilities and infrastructure.
(l) Vicinity map.
(m) Common engineering map scale/north arrow/sheet numbers (on each sheet containing a map).
(n) Section, township, range, and municipal and county lines in the vicinity.
(o) General boundaries of the site with general dimensions shown. (Ord. 2009-007 § 1).
21.03.090 Original drawing.
Repealed by Ord. 2009-007. (Ord. 2000-056 § 1).
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Chapter 20.97 DEFINITIONS

Zoning Definitions
20.97.132 Farmstead parcel.
The “farmstead parcel” includes that portion of the property containing an existing or planned primary and
secondary agricultural structures and the farmstead home site. (Ord. 2005-073 § 1, 2005; Ord. 2001-020 § 1 (Exh. 1
§ 3), 2001).
20.97.133 Farmstead home site.
The “farmstead home site” includes that portion of the farmstead parcel used for existing or planned residential
buildings, uses accessory to residential buildings, drainfields, wells, wellhead protection area(s), established
landscaped areas, and structures as allowed in WCC 20.40.252(a) through (d). (Ord. 2005-073 § 1, 2005).
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PART B
PRELIMINARY DRAFT AMENDMENTS –
RELATED TO PARCEL RECONFIGURATION EVALUATION
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Chapter 20.38
AGRICULTURE PROTECTION OVERLAY
Sections:
20.38.010 Purpose.
20.38.020 Permitted uses.
20.38.030 Density.
20.38.040 Definitions.
20.38.050 Applicability.
20.38.060 Development and use standards checklist.
20.38.080 Repealed.
20.38.010 Purpose.
The purpose of this chapter is to maintain and enhance commercial agricultural activity and further protect open
space resources within Whatcom County; further the county’s efforts in meeting long-term agricultural needs;
provide a reasonable mix of uses and activities which may enhance the economic resources available to the
farmer; and provide for a variety of uses within the rural areas which are not inconsistent with or incompatible
with the use of lands within the area for agricultural activities. This chapter is not intended to interfere with the
use of other resources. (Ord. 2002-060 § 1, 2002; Ord. 2001-016 § 1, 2001; Ord. 98-083 Exh. A § 45, 1998).
20.38.020 Permitted uses.
(1) All uses permitted in the Agriculture zone, Chapter 20.40 WCC.
(2) All other uses permitted directly or by administrative or conditional uses in Chapter 20.36 WCC but only on
lands and under the conditions provided below.
(3) One one-story detached accessory storage building per lot; provided, that the floor area shall not exceed 200
square feet and shall only be used for personal storage and not for habitation or business; and provided further,
that the storage building shall contain no indoor plumbing but may be served with electrical power for lighting.
(Ord. 2005-079 § 1, 2005; Ord. 2002-060 § 1, 2002; Ord. 2001-016 § 1, 2001; Ord. 98-083 Exh. A § 45, 1998.
Formerly 20.38.030).
20.38.030 Density.
Maximum density shall be the same as in the underlying R-5A or R-10A zone district (Chapter 20.36 WCC), except
that within Rural Study Areas, a farmstead parcel may be created to recognize an existing farmstead per WCC
20.38.050 (5) and WCC 20.40.252 (1) and (2).
20.38.040 Definitions.
For the purposes of the Agriculture Protection Overlay zone:
(1) A “parcel” is defined as a legal lot of record (WCC 20.83.060) or, if consolidation has taken place pursuant to
WCC 20.83.070, the entire area of the consolidated lots. Parcel acreage shall include the area of adjoining road
rights-of-way, unless it can be demonstrated by the applicant that agricultural practices have not been conducted
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on a given parcel since January 1, 1975, in which case the parcel size shall be calculated without including the
adjoining road rights-of-way. For properties within the jurisdiction of the Shoreline Management Program,
submerged lands and/or tidelands within the boundaries of any waterfront parcel that are located waterward of
the ordinary high water mark shall not be used in calculating the parcel size. If a parcel is bisected by a public rightof-way, or a river, a pond, or a lake as defined in the critical areas ordinance, and the resultant area is less than 20
acres, the provisions of this chapter do not apply to that portion.
(2) Agriculture protection overlay soils are those soils determined by Whatcom County, in consultation with the
Natural Resource Conservation Service and local farmers, as being the best soils for farming. Each soil type named
in the list below also has a number. This number is used in the “Soil Survey of Whatcom County Area, May 1992,”
to identify the mapping unit (soil type) in all text, maps and tables contained in the soil survey.
….
20.38.050 Applicability.
The provisions in this section apply to all rural lands designated R-5A or R-10A on the official zoning map, (a)
outside designated urban growth area boundaries, and (b) held in parcels of 20 acres or larger. The following
parcels are exempt from the cluster subdivision requirements:
(1) Divisions of land into parcels of 40 acres or larger.
(2) A parcel satisfying both of the following criteria:
(a) The parcel includes less than 50 percent agriculture protection overlay soils (detailed site-specific soil
mapping provided by a certified professional soil scientist may be substituted for the USDA Soil Survey of
Whatcom County mapping, if it can be shown to be more accurate); and
(b) Less than 50 percent of the parcel has been designated as agricultural open space for county property
tax purposes within the past seven years.
(3) A parcel with land designated agriculture or forest in the Comprehensive Plan located on less than 25 percent
of the parcel perimeter, and surrounded on 75 percent or more of the parcel perimeter by any of the following:
(a) More intensive zoning districts, including residential, commercial, light industrial, and heavy industrial
districts; or
(b) Existing development patterns with residential densities greater than one unit per two acres; or
(c) More intensive uses such as, but not limited to, schools, churches, rest homes and other commercial
uses.
(4) A parcel occupied by a use legally established prior to May 20, 1997, where the use affects 50 percent or more
of the area of the parcel in a manner that effectively prevents that 50 percent or more from being used for
agricultural purposes both for now and in the foreseeable future. For the purposes of this section, the presence of
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forestlands and woodlands shall not be construed as a use or condition preventing future use of property for
agricultural purposes. Uses that effectively prevent future agricultural use include but are not limited to those
where costs to renovate the site to achieve its former agricultural capabilities exceed the value of the land for
agricultural use. (Ord. 2010-012 Exh. A, 2010; Ord. 2009-066 Exh. A, 2009; Ord. 2002-060 § 1, 2002; Ord. 2001-016
§ 1, 2001; Ord. 98-083 Exh. A § 45, 1998. Formerly 20.38.020).
(5) On Rural Study Area lands included in the Agriculture Protection Overlay, a farmstead parcel created to
recognize one existing farmstead home site as of [the effective date of this ordinance] and consistent with the
standards of WCC 20.40.252 (1) and (2).
(6) Where land included in the Agriculture Protection Overlay is within a Rural Study Area and is in contiguous
ownership with land zoned Agriculture, an applicant may propose an agricultural parcel reconfiguration for the
entire ownership provided the agricultural parcel reconfiguration meets the standards of WCC 20.40.250 and 650
as well as WCC 21.03.060, and other applicable requirements. The agricultural parcel reconfiguration shall not
increase the density allowed in either zone.
20.38.060 Development and use standards checklist.
Subdivisions or segregations for nonagricultural uses shall be clustered. Development on all parcels subject to this
section shall follow the requirements below:
(1) The clustered residential lot(s) shall not exceed 25 percent of the gross acreage of the original parent parcel,
regardless of the number of separate subdivision events; and
(2) Shall not interfere with the resource productivity and agricultural use of the agricultural reserve tract; and
(3) If the parent parcel contains an area that is nonagricultural or lower class soils, and if this area is large enough
to contain or partially contain the clustered residential lots then the clustered residential lots shall be located on
this lower class soil unless restricted by physical constraints or unless the placement of said lots would be contrary
to subsection (2) of this section; and
(4) Minimum lot size shall comply with WCC 20.36.253, unless a larger lot is required as determined by the
requirements of the Bellingham-Whatcom County Sanitary Code for on-site septic disposal; provided, however,
separate drainfield tracts and common drainfields shall be allowed consistent with the sanitary code. Drainfields
serving the cluster development may be located within the required building setback, but not within the reserve
tract; and
(5) In order to preserve rural character, no more than 16 residential lots shall be permitted in one cluster and there
shall be at least 500 feet of separation between any new clusters; and
(6) All wells for potable water within the cluster subdivision shall be kept a minimum of 100 feet from the property
line of an existing farm or any parcel or portion thereof which is designated as the agricultural reserve tract; and
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(7) Any structure within the cluster subdivision which will be used for human habitation shall be set back a
minimum of 100 feet from the property line of any parcel or portion thereof which is designated or used for
agricultural purposes. No structures shall be constructed within 30 feet of exterior, side and rear property lines,
and no structure shall be constructed within 30 feet of an agricultural use; and
(8) The 25 percent of a parcel available for development may be contiguous or in separate clusters so long as the
requirements of this section are met; and
(9) At the time of the initial development of a parcel under this section the entire parcel shall be included within
the plat or tract map recorded, including the clustered residential parcel or parcels, and the reserve tract.
Modifications to the plat or tract map shall be made in accordance with state law and county codes and
ordinances, and shall be permitted, so long as the provisions of this section are met as applied to the original
parcel; and
(10) A statement that the property is subject to the agriculture protection overlay (Chapter 20.38 WCC) shall be
recorded on the face of the tract map, or short plat; and
(11) For purpose of determining additional development density should a rezone take place, the original (presubdivided) parent parcel acreage must be included in the total acreage calculation and the original development
density shall be subtracted from the increased total development density assigned to the original parent parcel, to
obtain remaining density. (Ord. 2002-060 § 1, 2002; Ord. 2001-016 § 1, 2001; Ord. 98-083 Exh. A § 45, 1998).
20.38.080 Administrative modification.
Repealed by Ord. 2001-016. (Ord. 98-083 Exh. A § 45, 1998).
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Chapter 20.36
RURAL (R) DISTRICT
Sections:
20.36.010 Purpose.
20.36.050 Permitted uses.
20.36.100 Accessory uses.
20.36.130 Administrative approval uses.
20.36.140 Pre-existing multifamily farmworker housing exemption.
20.36.150 Conditional uses.
20.36.200 Prohibited uses.
20.36.250 Maximum density, minimum lot size and width.
20.36.251 Minimum lot size and maximum density.
20.36.252 Rural residential density overlay.
20.36.253 Maximum density and minimum lot size.
20.36.254 Minimum lot width and depth.
20.36.300 Lot clustering and reserve tract.
20.36.305 Lot clustering.
20.36.310 Design standards.
20.36.315 Repealed.
20.36.320 Reserve tract.
20.36.350 Building setbacks.
20.36.400 Height limitations.
20.36.450 Lot coverage.
20.36.650 Development criteria.
20.36.651 Plat language for proposed subdivisions.
20.36.652 Use of natural resources.
20.36.653 Landscaping.
20.36.654 Parking requirements.
20.36.655 Livestock regulations.
20.36.656 Drainage.
20.36.010 Purpose.
The purpose of this district is to implement the rural designation of the Comprehensive Plan and appropriate
subarea plan, which calls for the maintenance of rural character and environmentally fragile areas by allowing a
variety of low intensity uses that are compatible and complementary with the conservation of agricultural, forestry
and related uses. (Ord. 2011-013 § 2 Exh. B, 2011; Ord. 98-083 Exh. A § 37, 1998; Ord. 82-58, 1982).

….
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20.36.253 Maximum density and minimum lot size.
For boundary line adjustments on lots not conforming to minimum lot sizes in this zoning district, lot size averaging
may be used by calculating the average lot size of legal lots of record within 500 feet of the outside perimeter of
the lots proposed for boundary line adjustment.
Minimum Lot Size

Min. Reserve Min. Reserve
Area (Cluster Area (Cluster

District
R-2A

without

Gross Density

Conventional

Subdivisions

Subdivisions

Outside of

in Urban

Urban

Growth

Growth

Areas)

Areas)

Cluster

public 1 dwelling unit/5 acres

5 acres

1 acre

20%

80%

1 dwelling unit/2 acres

2 acres

12,500 sq. ft.

65%

80%

public 1 dwelling unit/5 acres

5 acres

1 acre

55%

80%

Not applicable

15,000 sq. ft.

75%

Not

water
R-2A with public water
R-5A

without

water
R-5A

subject

to 1 dwelling unit/5 acres

Agricultural Protection

applicable

Overlay
(Chapter 20.38 WCC)
R-5A with public water

1 dwelling unit/5 acres

R-5A with public water Maximum: 1 dwelling
subject
to
Rural unit/2 acres per WCC

5 acres

12,500 sq. ft.

75%

80%

See WCC

Not applicable

Not

Not

applicable

applicable

1 acre

70%

80%

15,000 sq. ft.

75%

Not

20.36.252(2)

20.36.252(2)

Residential Overlay

R-10A without public 1 dwelling unit/10 acres 10 acres
water
R-10A

subject

to 1 dwelling unit/10 acres Not applicable

Agricultural Protection

applicable

Overlay
(Chapter 20.38 WCC)
R-10A

with

public 1 dwelling unit/10 acres 10 acres

12,500 sq. ft.

80%

80%
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Minimum Lot Size

Min. Reserve Min. Reserve
Area (Cluster Area (Cluster

District

Gross Density

Conventional

Subdivisions

Subdivisions

Outside of

in Urban

Urban

Growth

Growth

Areas)

Areas)

Cluster

water
Public

facilities Not applicable

No minimum

No minimum

Not

Not

applicable

applicable

Minimum; 1 acre

10 nominal

Not

and no greater

acres

applicable

approved under WCC
20.36.151
Farmstead Parcels in Consistent with base
zone
Rural Study Areas

Not applicable

than 3 acres

….
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Chapter 21.01
GENERAL PROVISIONS
21.01.180 Lot Certification
(1) Lot certification shall be the administrative review process completed to determine whether a lot is legally
created and, therefore, eligible for conveyance and whether or not the lot will be considered for development
permits, as follows:
(a) Conveyance. The County shall determine whether a lot was legally created. A legally created lot is a lot that
meets the definition of lot of record, as defined in WCC 20.83.060 and WCC 21.10.020(21.5), or a lot owned by
an innocent purchaser who has met the requirements described in RCW 58.17.210 for the lot in question. A
lot of record may be conveyed individually without violating the provisions of Chapter 58.17 RCW, but may or
may not be eligible for development permits. Parcels not meeting the definition of lot of record may not be
able to be conveyed without violating Chapter 58.17 RCW and will not be considered for development
purposes.
(b) Development. If a lot of record is certified under Subsection (1)(a) of this Section, the County shall also
determine whether or not the lot of record will be considered a building site as defined in WCC 21.10.020(5)
and consequently eligible for development permits. To be considered for development permits, the lot of
record must be available for development purposes, and either meet the minimum lot size requirements of
the zoning district in which it is located, or, any exceptions allowed to lot size as specifically stated in the zone
or overlay district. Lots restricted from development by prior County decision or action (i.e., plat notes, open
space designation, or other means) shall not be considered for development purposes regardless of lot size.
(2) A lot certification shall be required prior to or as a part of any of the following development permit
applications: land divisions, boundary line adjustments, agricultural parcel reconfigurations, binding site plans,
individual Comprehensive Plan Map amendments, building permits for new residential, commercial, industrial or
institutional structures or structures accessory thereto, special use permits, variance permits, conditional use
permits, or administrative use decisions.
(3) A separate assessor’s parcel number, alone, shall not be sufficient evidence that the lot meets the definition of
a lot of record. Evidence that the lot in question meets the definition of lot of record shall be required for lot
certification.
(4) Lot certification shall include a pre-development site inspection for critical areas for consistency with Chapter
16.16 WCC.
(5) Any future development permit requests on the same legal description shall not require a new lot certification
review provided the regulations of Titles 16 and 20 have not materially changed. Lot certifications are valid for five
(5) years. A renewal of the lot certification may be requested by an applicant prior to the end of the five year s
period,, or as needed, to determine that ownership or regulations have not changed that would affect the build
ability of the lot.
(6) Issuance of a lot certification that includes a determination that the lot of record is eligible to be considered for
development permits under Subsection (1)(b) of this Section, and shall not constitute a determination that the lot
of record has met all applicable requirements of the WCC. Nothing in this Section shall be interpreted to replace or
supersede any requirements of any applicable public or private water purveyor.
(7) The lot certification review and decision shall be an administrative review and determination process as per
WCC XXX and may be appealed to the Hearing Examiner according to the appeal process in WCC XXX. Because a lot
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certification is not a development permit application, but instead is required as part of a development permit
application, the lot certification shall not require a letter of completeness, a Notice of Development Application
and public comment period, nor a Notice of Decision.

36
Prepared by BERK & Whatcom County PDS staff

Modified Draft: June 12, 2012

