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Regulatory Branch

Edwin R. Henken, P.B.
Whatcom County Public Works Department
5280 Northwest Drive, Suite C
Bellingham, Washington 98226
Reference:

95-4-01952
Whatcom County
Engineering Dept

Dear Mr. Henken:
In your letter dated November 19r 1997, you requested I revise your existing
permit for work in Swift Creek near Nooksack, Whatcom County, Washington, to
allow you to move some of the excavated material off-site. Special Condition e.
required that the material dredged from the creek not be removed from the site. I
have reviewed your request and have determined that Special Condition e. can be
deleted. Furthermore, Special Condition c. is revised as follows.
c. Sediments dredged from Swift Creek can be disposed of by the permittee on the
backsides of the existing berms or may be taken off-site.
All other terms and conditions contained in the original permit remain in full
force and effect. However, as you are aware, if any additional excavation of the
creek is desired, a separate permit must first be obtained.
If you have any questions, please contact Muffy Walker, telephone
(206) 764-6915.
Sincerely,

Robert H. Martin
Chief, Application Review Section
MARTIN/OP - RG s/
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MEMORANDUM FOR Commander
SUBJECT: Amendment to the Memorandum for Commander
1.

Name:

Whatcom County Engineering Department

Permit No: 95-4-01952
Date Signed: 1 November 1997
2. Nature of Revision: Nullification of Special Conditions c. and e.
3. Pertinent Information: The revision is required due to additional information
submitted regarding the natural of the excavated sediment.
4. Request Commander sign Amendment to the Memorandum for Commander
Stetz
Martin
Ch, Reg Br
Encl
CENWS-DE 1st End

Counsel
Ch, Opns Div

Commander

EA

For Ch, Reg Br

DD

Signed forms returned herewith.
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AMENDMENT
to the
MEMORANDUM FOR COMMANDER
dated 1 November 1995 for Work Authorized
in Accordance with and Section 404 of the Clean Water Act
Described in Permit Application No. 95-4-01952
of the Whatcom County Engineering Department
1. The original emergency permit authorized the dredging of 16,700 cubic yards
of material from the Swift Creek channel between Goodwin Road and Oat Coles
Road. The dredged material was used to shore up existing berms adjacent to the
Creek.
The material dredged came from a slide on Sumas Mountain which supports the
headwaters of Swift Creek. The material naturally contains magnesium and
asbestos which precludes fish from existing in the creek and retards vegetation
growth. Initial tests of the material showed the levels of asbestos were high
enough that there were concerns about where the material was deposited.
Therefore, Special Conditions c. and e. were added to the permit and read as
follows,
,c. Sediments dredged from Swift Creek shall be disposed of by the permittee on
the backsides of the existing berms.
e. All past and present material excavated from the creek must remain as berm
reinforcement. This permit does not authorize re-use of the excavated materials nor
berm materials, nor placement of the material in any locations other than those
specified in the permit drawings.
In coordination with the Northwest Air Pollution Authority, the Whatcom County
Health Department has revisited the issue of the asbestos levels in the dredged
material. They have concluded that the levels present are less than the 1% by
weight threshold, which is the established limit where a material becomes regulated
hazardous material. Therefore, they feel the material can be safely transported and
used as fill material.
Based on this new information, Special Condition e. is rescinded and Special
Condition c. is modified as follows.
c. Sediments dredged from Swift Creek can be disposed of by the permittee on the
backsides of the existing berms or may be taken off-site.
2. These revisions have been reviewed in light of the original comments received
prior to issuance of this permit from the agency coordination. The majority of the
comments were regarding the emergency nature of the application, the need for a
long term solution, and the asbestos and magnesium levels. The proposed

revisions to the special conditions do not allow for additional dredging of Swift
Creek. The County is in the process of submitting a new application for addition
dredging which hopefully, will also contain a long term solution. The revision only
addresses the issue of contamination. The additional testing shows that the
material can be safely used as fill.
3. There will be no additional adverse environmental effect caused by the revisions
stipulated above. There has been no change in the attendant circumstances which
surrounded the issuance of the permit. Therefore, as stipulated by our regulations
dated 13 November 1986, because the impacts are minor and do not involve areas
in which the resource agencies expressed significant interest during the public
review process, no further coordination with the agencies is required.
4. I find this revision of the Memorandum to Commander is predicated upon
thorough analysis of the various factors identified herein. The revised work is
deemed to comply with State and local laws, regulations, and codes. There are no
identified major adverse environmental effects. The revised work is consistent with
national policy, statutes, and administrative directives. The total public interest
would be best served by the authorization of this revision to the Department of the
Army permit.
5. I have determined that performance of the work, as revised in accordance with
the revised conditions to the permit, will not significantly affect the quality of the
human environment. Further, I have determined that the revision of this particular
permit is a Federal action not having a significant impact of the environment and
thus have concluded that the preparation of a formal Environmental Impact
Statement is not required.

/Mr

Date

JAMES M. RIGSBY
Colonel, Corps of Engineers
District Engineer
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Regulatory Branch
John Matzinger, P.E.
Whatcom County Transportation Services
Engineering Department
5280 Northwest Drive, Suite C
Bellingham, Washington 98226
Reference:

95-4-01952
Whatcom County
Engineering Dept.

Dear Mr. Matzinger:
Enclosed is a Department of the Army permit which authorizes
performance of the emergency work described in your referenced
application.
You are cautioned that any change in the location or plans of
the work will require submittal of a revised plan to this office
for approval prior to accomplishment. Deviation from approved
plans may result in imposition of criminal or civil penalties.
Your attention is drawn to the general and special
conditions of the permit, particularly Special Conditions a.
through h. of the permit which specify that the permit is
authorized for use one time, and expires November 10, 1995.
Additionally, note Special Condition e. which specifies that, due
to naturally occurring elements in the material, none of the
excavated or dredged material shall be removed off-site.
As you
are aware, the sediments to be excavated may contain naturallyoccurring asbestos and magnesium, and you may wish to take any
measures you feel are appropriate to protect the health and
safety of the workers and the public.
This authorization is the result of processing an "emergency
application" from your agency. While recognizing that previous
to September 1993 the County and the public did not need to
acquire U.S. Army Corps of Engineers authorization for this type
of work, I am deeply concerned that this situation was not
brought to our attention sooner. There seems to be no doubt that
the farmers in the vicinity of Swift Creek are in a precarious
position at present, but it also appears clear that this
situation could have been avoided by better planning on the part
of your office.
As such, be advised that this is a one-time-only emergency
authorization and in the future the District Engineer fully
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expects that we will receive an application for this type of work
in a timely manner, so as to afford the public an opportunity to
comment.
For future reference, an "emergency" is a situation
which would result in an unacceptable hazard to life, a
significant loss of property, or an immediate, unforeseen, and
significant economic hardship if corrective action requiring a
permit is not undertaken within a time period less than the
normal time needed to process the application under standard
In the future, lack of planning will not be
procedures.
considered to be adequate reason for an emergency.
It is our opinion that a long-term solution needs to be
developed, and appropriate permits need to be secured to
We wish to meet with County
implement the selected solution.
representatives over the next few months to discuss this and any
similar projects planned for next year. Toward this end, you may
contact me at (206)764-6695.
" Sincerely,

Thomas F. Mueller
Chief, Regulatory Branch
Enclosure
Copies Furnished w/out enclosure:
Congressman Metcalf
US EPA
US FWS
US NMFS
Lummi Indian Business Council
Henken (Whatcom County)
VanZanten (County Executive)
Copy Furnished w/enclosure:
Ecology
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Regulatory Branch (1145b)
Environmental and Processing Section
PERMITTEE:

Whatcom County Engineering Department

EFFECTIVE DATE:
EXPIRATION DATE:
REFERENCE NUMBER:
Department

October 4, 1995
November 10, 1995
95-4-01952, Whatcom County Engineering
DEPARTMENT OF THE ARMY
LETTER OF AUTHORIZATION

This confirms verbal authorization given to Whatcom County
Engineering Department, Bellingham, Washington 98226, pursuant to
emergency procedures found in.33 CFR 325.2(e) (4) to:
1. Dredge 16,700 cubic yards (75' x 1,200' x 5') of material
from Swift Creek channel between Goodwin and Oat Coles Road;
2. Use the dredged material to shore up existing berms
adjacent to Swift Creek.
The proposed project will protect prime agricultural land
from contamination, and a primary County arterial highway
from closure near at Swift Creek, N, Section 33, T. 40 N, R 4
E, W.M., near Nooksack, Washington. All work will be
performed in accordance with the attached sheets dated
October 30, 1995, unless otherwise specified in the Special
Conditions of this permit.
This project is subject to the following Special Conditions:
a. Care shall be taken by permittee to prevent any petroleum
products, chemicals, or other toxic or deleterious materials
from entering the water.
b. Proper erosion and sediment measures shall be carried out
by permittee during dredging and sediment disposal to prevent
the uncontrolled discharge of turbid water, dredged material,
or highly erosive soils into Swift Creek or other waters of
the state.

1

Sediments dredged from Swift Creek shall be disposed of
' by the permittee on the backsides of the existing berms.
,7

d. The work must be completed by 10 November 1995 to protect
migrating coho salmon in the Sumas River system.
e. All past and present material excavated from the creek
must remain as berm reinforcement.
This permit does not
authorize re-use of the excavated materials nor berm
materials, nor placement of the material in any locations
other than those specified in the permit drawings.
f. You must comply with the conditions of the attached
Hydraulic Project Approval.
g. The construction or operation of the permitted activity
shall not impair reserved tribal rights, including, but not
limited to, reserved water rights and treaty fishing and
hunting rights.
h. This permit does not exclude the permittee from liability
under the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA) as amended (42 U.S.C. 9601
et.seq.) or the 1989 Washington State Model Toxic Control Act
(RCW 70.105), nor does thet permit waive any liability for
response costs, damages, and any other costs that may be
assessed under CERCLA.

This action is based upon the recommendation of the Chief of
Engineers and under the provisions of Section 404 of the Clean
Water Act {33 U.S.C. 1344).
This authorization is subject to the general
conditions/information from ENG Form 1721, dated November 1986,
attached to this Letter of Authorization.
Should you have any further questions, please contact Ms.
Lori Morris of my staff at 1-206-764-6909.
BY AUTHORITY OF THE SECRETARY OF THE ARMY:

THOMAS F. MUELLER
Chief, Regulatory Branch
Enclosures
Copies Furnished: (see enclosed list)
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CONDITIONS FOR LETTERS OF AUTHORIZATION

^,•° General Conditions:
< `^ Vi0 i995
1. The time limit for completing the work authorized ends on
If you find that you need more time to complete the authorized activity, submit your
request for a time extension to this office for consideration at least one month
before the above date is reached.
2. You must maintain the activity authorized by this permit in good condition and
in conformance with the terms and conditions of this p ermit.
You are not relieved
of this requirement if you abandon the permitted activity, although you may make a
good faith transfer to a third party in compliance with General Condition 4 below.
Should you wish to cease to maintain the authorized activity or should you desire to
abandon it without a good faith transfer, you must obtain a modification of this
permit from this office, which may require restoration of the area.
3. If you discover any previously unknown historic or archaeological remains while
accomplishing the activity authorized by this permit, you must immediately notify
this office of what you have found. We will initiate the Federal and State
coordination required to determine if the remains warrant a recovery effort or if
the site is eligible for listing in the National Register of Historic Places.
4. If you sell the property associated with this permit, you must obtain a written
statement from the new owner in which the new owner agrees to comply with all terms
and conditions of this permit. A copy of the written statement must be forwarded to
this office to validate the transfer of this authorization.
5. If a conditioned water quality certification has been issued for your project,
you must comply with the conditions specified in the certification as special
conditions to this permit. For your convenience, a copy of the certification is
attached if it contains such conditions.
6. You must allow representatives from this office to inspect the authorized
activity at any time deemed necessary to ensure that it is being or has been
accomplished in accordance with the terms and conditions of your permit.
Further information:
1. The term "you" and its derivatives, as used in this permit, means the permittee
or any future transferee. The term "this office" refers to the appropriate district
or division office of the Corps of Engineers having jurisdiction over the permitted
activity or the appropriate official of that office acting under the authority of
the commanding officer.
2.

Limits of this authorization.

a. This permit does not obviate the need to obtain other Federal, State, or
local authorization required by law.
b.
c.
others.

This permit does not grant any property rights or exclusive privileges.
This permit does not authorize any injury to the property or rights of

d. This permit does not authorize interference with any existing or proposed
Federal project.
3. Limits of Federal Liability. In issuing this permit, the Federal Government
does not assume any liability for the following:
Damage to the permitted project, or uses thereof, as a result of other
a.
permitted or unpermitted activities or from natural causes.

Damages to the permitted project, or uses thereof, as a result of current
b.
r future activities undertaken by or on behalf of the United States in the public
interest.
c. Damages to persons, property, or other permitted or unpermitted activities
or structures caused by the activity authorized by this permit.
d.

Design or construction deficiencies associated with the permitted work.

e. Damage claims associated with any future modification, suspension, or
revocation of this permit.
The determination of this office that issuance of
4. Reliance on Applicant's Data.
this permit is not contrary to the public interest was made in reliance on the
information you provided.
This office may reevaluate it's decision on
5. Reevaluation of Permit Decision.
this permit at any time the circumstances warrant. Circumstances that could require
a reevaluation include, but are not limited to, the following:
a.

You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application
proves to have been false, incomplete, or inaccurate (see 4 above).
c. Significant new information surfaces which this office did not consider in
reaching the original public interest decision.
Such a reevaluation may result in a determination that it is appropriate to use the
suspension, modification, and revocation procedures contained in 33 CFR 325.7 or
enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuance of an administrative
order requiring you to comply with the terms and conditions of your permit and for
the initiation of legal action where appropriate. You will be required to pay for
any corrective measures ordered by this office, and if you fail to comply with such
directive, this office may in certain situations (such as those specified in 33 CFR
209.170) accomplish the corrective measures by contract or otherwise and bill you
for the cost.
General Condition 1 establishes a time limit for the completion of
6. Extensions.
the activity authorized by this permit. Unless there are circumstances requiring
either a prompt completion of the authorized activity or a reevaluation of the
public interest decision, the Corps will normally give favorable consideration to a
request for an extension of this time limit.
Special Conditions:
a. You must provide a copy of the letter of authorization and drawings to all
contractors performing any of the authorized work.
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